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Executive Summary
This is a report on the Internet-related Private International Law issues and on the
European Union’s national application.

INTERLEX-800839

25-11.-20

~5~

D2.2 Analysis of the data (…) national basis

REPORT ON INTERNET-RELATED PRIVATE INTERNATIONAL LAW
ISSUES
INTRODUCTION: THE IMPLEMENTATION OF INTERNET-RELATED PRIVATE
INTERNATIONAL LAW IN THE EUROPEAN UNION
In the last few decades, the European Union has progressively developed a welladvanced corpus of rules in the field of judicial cooperation in civil matters having
cross-border implications (the “supranational expression” for “private international
law”). This corpus of rules is aimed at i) identifying the competent court (rules on
jurisdiction), ii) designating the applicable law (conflict-of-laws rules) and iii) defining
the conditions for the recognition and enforcement of the decisions (rules on
recognition and enforcement).
The nature and the “shape” of such rules have significantly changed over time.
Thanks to the Treaty of Amsterdam, first the EC and then the EU were granted
direct competences to adopt measures on judicial cooperation in civil matters. Before
that treaty, uniform rules on private international law (in accordance with article 220 of
the Treaty Establishing the European Community (TEC)) were the outcome of
international agreements concluded between member states, such as the 1968 Brussels
Convention on Jurisdiction and the Enforcement of Judgments in Civil and commercial
matters, and the 1980 Rome Convention on the Law Applicable to Contractual
Obligations.
Today, the legal basis for adopting EU measures of private international law is
contained in the combined provisions of articles 67 and 81 of the Treaty Establishing
the European Union (TFEU). Article 81 of the TFEU, in particular, underlines that the
legal instruments adopted are “… based on the principle of mutual recognition of
judgments and of decisions in extrajudicial cases” and that “[s]uch cooperation may
include the adoption of measures for the approximation of the laws and regulations of
the Member States”.
As a result of granting competences to the European Union, in the context of the
progressive process of first “Communitarisation” and then “Europeanization” in the
field of judicial cooperation in civil matters, the Brussels and Rome Conventions were
transposed into EU regulations, which (almost entirely) substituted them. These were
Regulation (CE) no. 44/2001 on Jurisdiction and the Recognition and Enforcement of
Judgments in Civil and Commercial Matters (the so-called “Brussels I Regulation”),
and Regulation (CE) no. 593/2008 on the Law Applicable to Contractual Obligations
(the so-called “Rome I Regulation”).
However, despite the exponential and sectorial development that European
private international law (hereinafter also “EU PIL”) has been undergoing since the
Treaty of Amsterdam, it is generally considered that the time is not yet ripe to justify
the creation of a genuine “system” of European private international law. Scholars, in
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fact, have been wondering about the possibility of elaborating a legal instrument
regulating the “general part” of European private international law: a hypothetical
future – not yet scheduled – as a “Rome 0” Regulation. Questions about the possible
codification of European private international law from civil and commercial matters
were addressed in the volume Brauchen wir eine Rom 0-Verordnung?, which collected
the contributions of private international law scholars who participated in a conference
held in Bayreuth in June 2012 devoted to this topic1 2 3. Similarly, in December 2012,
and following its previous resolution of 7 September 2010, the European Parliament
published a document entitled “Current gaps and future perspectives in European
private international law: towards a code on private international law?”
European private international law has been progressively eroding member
states’ private international law systems, leaving national PIL rules a residual function.
The measures adopted under article 81 of the TFEU are mainly regulations, binding
and directly applicable in all member states (article 288 of the TFEU).
In addition to the proactiveness of the European legislature, the “quasilegislative” activity of the Court of Justice of the European Union (hereinafter also
“CJEU”) has considerably contributed to the development of EU PIL (article 267 of the
TFEU), even at the time of the Brussels and Rome conventions (see the Protocol
Concerning the Interpretation by the Court of Justice of the Convention of 27
September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters - signed in Luxembourg on 3 June 1971).
The increasing role of EU PIL has also had a great impact on the development of
the European Single Market and, in general, on the ongoing process of European
integration.
For the time being, there are 19 measures currently applicable in the field of
judicial cooperation in civil matters4, including those concerning “family law with
1

See also the debate published in Quaderni di SIDIBlog 2014 “Una codificazione europea del diritto
internazionale privato?”, pp. 125-153.

2

See also Quelle architecture pour un code européen de droit international privé?, edited by M.
Fallon, P. Lagarde and S. Poillot Peruzzetto, including embryon de règlement portant Code europeén
de droit international privé, drafted by Prof. Paul Lagarde and published also in RabelsZ, 2011, 673 ff.

3

Most recently, see the minutes of the meeting held in September 2019 of the European Group for
Private International Law.

4

The measures adopted so far, and still in force, are the following: Regulation (CE) no. 44/2001 on
jurisdiction and the recognition an enforcement of judgments in civil and commercial matters (called
“Brussels I”, only applicable to decisions rendered in proceedings started before 10 January 2015), now
replaced by Regulation (EU) no. 1215/2012 of the European Parliament and of the Council of 12
December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters (recast as “Brussels I-bis”); Council Regulation (EC) no. 1206/2001 of 28 May 2001
on cooperation between the courts of the member states in the taking of evidence in civil or commercial
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cross-border implications”5, adopted under article 81, paragraph 3 of the TFEU. All
information on the measures adopted under article 81 of the TFEU, or aimed at
implementing the field of judicial cooperation in civil matters having cross-border
implications, are available on the European e-Justice Portal, which is constantly
updated by the European Commission.
Since the advent of the Internet, new media and communication technologies
have developed significantly. This has led to two interrelated consequences: the number
of online social relationships and commercial transactions have increased, and so has
the number of online cross-border disputes.

matters; Council Directive 2002/8/EC of 27 January 2003 to improve access to justice in cross-border
disputes by establishing minimum common rules relating to legal aid for such disputes; Council
Regulation (EC) no. 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing
Regulation (EC) no. 1347/2000 (called “Brussels II-bis”); Regulation (EC) no. 805/2004 of the European
Parliament and of the Council of 21 April 2004 creating a European Enforcement Order for uncontested
claims; Council Directive 2004/80/EC of 29 April 2004 relating to compensation to crime victims;
Regulation (EC) no. 1896/2006 of the European Parliament and of the Council of 12 December 2006
creating a European order for payment procedure; Regulation (EC) no. 864/2007 of the European
Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations
(“Rome II”); Regulation (EC) no. 861/2007 of the European Parliament and of the Council of 11 July
2007 establishing a European Small Claims Procedure; Regulation (EC) no. 1393/2007 of the European
Parliament and of the Council of 13 November 2007 on the service in the Member States of judicial and
extrajudicial documents in civil or commercial matters (service of documents), and repealing Council
Regulation (EC) no. 1348/2000; Directive 2008/52/EC of the European Parliament and of the Council of
21 May 2008 on certain aspects of mediation in civil and commercial matters; Regulation (EC) no.
593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (Rome I); Council Regulation (EC) no. 4/2009 of 18 December 2008 on
jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating
to maintenance obligations; Council Regulation (EU) no. 1259/2010 of 20 December 2010 implementing
enhanced cooperation in the area of the law applicable to divorce and legal separation (called “Rome
III”); Regulation (EU) no. 650/2012 of the European Parliament and of the Council of 4 July 2012 on
jurisdiction, applicable law, recognition and enforcement of decisions and acceptance and enforcement
of authentic instruments in matters of succession and on the creation of a European Certificate of
Succession; Regulation (EU) no. 606/2013 of 12 June 2013 on mutual recognition of protection measures
in civil matters; Regulation (EU) no. 655/2014 of the European Parliament and of the Council of 15 May
2014 establishing a European Account Preservation Order procedure to facilitate cross-border debt
recovery in civil and commercial matters; Council Regulation (EU) no. 2016/1103 of 24 June 2016
implementing enhanced cooperation in the area of jurisdiction, applicable law and the recognition and
enforcement of decisions in matters of matrimonial property regimes; Council Regulation (EU) no.
2016/1104 of 24 June 2016 implementing enhanced cooperation in the area of jurisdiction, applicable
law and the recognition and enforcement of decisions in matters of the property consequences of
registered partnerships; Regulation (EU) no. 2016/1191 of the European Parliament and of the Council
of 6 July 2016 on promoting the free movement of citizens by simplifying the requirements for presenting
certain public documents in the European Union and amending Regulation (EU) no. 1024/2012.
5

Regulation 2019/1111 on Jurisdiction, the Recognition and Enforcement of Decisions in Matrimonial
Matters and the Matters of Parental Responsibility, and on International Child Abduction - adopted on
25 June 2019 - will be applicable as from 1 August 2022)
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This has deeply affected the implementation of EU PIL rules, in particular the
rules on jurisdiction and the conflict-of-laws rules applicable to contractual and noncontractual obligations.
In fact, the European instruments adopted so far in the field of judicial
cooperation in civil matters – which were not intended to encompass Internet-related
situations – need to be shaped or, better, “readjusted” to the digital environment. On
the one hand, traditional EU PIL rules, designed to be applied to “offline” situations
featuring one or more international elements, are geographically oriented, as they rely
on the principle of territoriality (think about the connecting factors of domicile or
habitual residence, or that related to locus commissi delicti). On the other hand, the
Internet has carried out a process of dematerialization of legal relationships. The
Internet gives rise to an intangible and evanescent space, a “non-space” (the
cyberspace), which is intrinsically borderless and independent from any geographical
location. It is commonly accepted, in fact, that any activity performed within the digital
environment has a ubiquitous nature. The same content placed online (e.g. photographs,
personal information etc.) is potentially and simultaneously available in the same
manner worldwide, regardless of where the person accessing the website is located and
of the type of electronic device connected to the Internet6 (see, among others, D. J. B.
Svantesson, private international law and the Internet, Wolters Kluwer, 2016; Use and
Misuse of New Technologies, edited by E. Carpanelli and N. Lazzerini, Springer 2019,
spec. pp. 277-304). Therefore, the virtual and global dimension of online disputes
challenges traditional legal categories and calls for new legal solutions or, at least,
appropriate adaptation of the existing rules devised for similar situations in the physical
environment.
The persistent lack of a uniform private international law approach to the matter
leaves a substantial gap in Internet governance. The legal scenario leads to conflicts of
jurisdiction and, ultimately, to legal uncertainty and instances of forum shopping. For
instance, the absence of (general) EU rules on jurisdiction concerning online tort
disputes has encouraged the elaboration of prolific case law at the CJEU over the
interpretation of article 7(2) of the Brussels I-bis Regulation.
The fragmentation and, therefore, the complexity of such a legal framework is
increased due to the fact that special EU PIL rules can be found in a number of EU
measures providing for the material disciplines of specific matters. This is the case, for
example, in article 77 of Regulation 2016/679 of 27 April 2016 on the Protection of
Natural Persons with Regard to the Processing of Personal Data and on the Free
Movement of Such Data, and repealing Directive 95/46/EC (General Data Protection
Regulation – “GDPR”), article 4 of Directive 95/46/EC of the European Parliament
and of the Council of 24 October 1995 on the Protection of Individuals with Regard to
the Processing of Personal Data and on the Free Movement of Such Data, as well as
article 24 of Regulation (EU) 2017/1001 on the European Union Trade Mark (which
repealed Regulation (EC) no. 207/2009 on the Community Trade Mark).

6

See, among others, D. J. B. Svantesson, Private International Law and the Internet, Wolters Kluwer,
2016; Use and Misuse of New Technologies, edited by E. Carpanelli and N. Lazzerini, Springer 2019,
spec. pp. 277-304
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The present report contains an assessment of EU legislative measures in the field
of judicial cooperation in civil matters adopted not only under article 81 of the TFEU
but also contained in other instruments of EU law interpreted by the Court of Justice as
being relevant in the field of Internet-related issues having a cross-border dimension.
The report also focuses on analysis of the corresponding case law.
The Court of Justice of the European Union has rendered several decisions
concerning the interpretation of EU PIL instruments in relation to the digital
environment. In certain cases, the CJEU have directly influenced the activities of the
EU legislature in matters strictly related to the Internet, such as data protection and
copyright. The EU legislative approach on the assertion of jurisdiction in respect of the
most common form of online torts (i.e. cross-border defamation) has in fact experienced
remarkable development in the last few years, thanks to the activism of the CJEU. This
case law has sought to adapt the traditional rules on jurisdiction provided for by the
“Brussels I-bis regime” to the new challenges posed by cyberspace. Moreover, many
principles established in rulings rendered by the Court of Justice of the European
Community way before the Internet was created have been readapted to the digital
environment: for example, the ubiquity theory (Mines de potasse d’Alsace - 1976), the
mosaic theory established in the field of the rights of personality (Shevill - 1995), and
the targeting approach related to consumer protection, data protection or intellectual
property rights (Google Spain, Pammer and Alpenhof, Wintersteiger). With regard to
data protection, the court had a crucial role in clearly defining the territorial scope of
application of the relevant EU legal instruments.
The field of consumer protection has also experienced activism by the CJEU,
with reference both to conflict-of-laws rules and to rules on jurisdiction (e.g. Verein für
Konsumenteninformation v Amazon EU Sàrl). The development of such a case law has
had an important impact on the application of consumer protection law among EU
member states, and has influenced the application and the adoption of EU law in
different areas, such as data protection.
The legal instruments adopted so far, and which have been deemed relevant for
Internet-related situations having cross-border implications (with regard to jurisdiction)
are: the 1968 Brussels Convention; Regulation no. 44/2001 (“Brussels I”) and
Regulation no. 1215/2012 (“Brussels I-bis”); the 1988 and 2007 Lugano Conventions
on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and
Commercial Matters; Directive 95/46/EC on the Protection of Individuals with Regard
to the Processing of Personal Data and on the Free Movement of Such Data; Regulation
2016/679 (“GDPR”); Regulation (EU) 2017/1001 on the European Union Trade Mark,
and the previous Regulation no. 207/2009 on the Community Trade Mark.
The legal instruments adopted so far, and which have been deemed relevant for
Internet-related situations having cross-border implications with regard to applicable
law are: Regulation no. 593/2008 on the Law Applicable to Contractual Obligations
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(“Rome I”) and Regulation no. 864/2007 on the Law Applicable to Non-contractual
Obligations (“Rome II”).
From a case law perspective, 27 judgments rendered by the CJEU were selected
to be relevant in this field. The main areas where the CJEU has developed a fruitful
case law concerning the application of EU PIL in the Internet context are: data and
consumer protection, personality rights, intellectual property rights and competition
law.

CJEU CASE LAW APPLYING EUROPEAN PRIVATE INTERNATIONAL LAW IN
INTERNET-RELATED SITUATIONS: CONTRACTUAL OBLIGATIONS
The most significant judgments rendered by the CJEU in the field of contractual
obligations having a cross-border dimension concern consumer protection, where many
fundamental principles were established, both with regard to rules on jurisdiction and
to rules aimed at identifying the applicable law (for example, the so-called “targeting
approach” established in the Pammer and Alpenhof judgment).
A judgment related to (offline) contracts “in general” (Color Drack GmbH) has
further influenced subsequent decisions of the Court of Justice related to contracts
concluded online (among others: Peter Rehder, CarsOnTheWeb). The principles
established in Color Drack, even if not touching upon the Internet, constitute a sort of
North Star for judges of EU member states for the application of EU PIL rules in the
Internet-related context, especially with regard to e-commerce.

2.1 Contracts
a) Color Drack GmbH v Lexx International Vertriebs GmbH (Case
C-386/05)
This is the first time that the Court of Justice had to ascertain whether the first
indent of article 5(1)(b) of the Brussels I Regulation applies in the case of a sale of
goods involving several places of delivery within a single member state, and if so,
and where the claim relates to all those deliveries, whether the plaintiff may sue
the defendant in the court for the place of delivery of his/her choice. To this end,
the court firstly stated that the reason for the rule set out in article 5 (1)(b) of the
Brussels I Regulation, which reflects an objective of proximity, is the existence of
a close link between the contract and the court called upon to hear and decide upon
the case. According to the court, where there are several places of delivery within
a single member state, that objective of proximity is met since, in application of
the provision under consideration, it will in any event be the courts of that member
state that will have the jurisdiction to hear the case.
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The court concluded by stating that the first indent of article 5(1)(b) must be
interpreted as applying where there are several places of delivery within a single
member state. In such a case, the court that should have the jurisdiction to hear all
the claims based on the contract for the sale of goods should be the court for the
principal place of delivery, which must be determined on the basis of economic
criteria. In the absence of determining factors for establishing the principal place
of delivery, the plaintiff may sue the defendant in the court for the place of delivery
of its choice.
b) Peter Rehder v Air Baltic Corporation (Case C-204/08)
Mr. Rehder, a resident in Munich, booked a flight from Munich to Vilnius with Air
Baltic, with a registered office in Riga (Latvia). He suffered the cancellation of his
flight, which caused him a delay of 6 hours (from the scheduled time of arrival).
As a consequence, he sued the airline company before the German courts, in
accordance with article 5(1)(b) of the Brussels I Regulation, asking for
compensation in accordance with Regulation (EC) no. 261/2004 Establishing
Common Rules on Compensation and Assistance to Passengers in the Event of
Denied Boarding and of Cancellation or Long Delay of Flights. Air Baltic
contested the jurisdiction of a German court in the appellate proceedings.
The referring court asked the Court of Justice to specify how the words in the
second indent of article 5(1)(b) of Regulation no. 44/2001 - ‘the place in a Member
State where, under the contract, the services were provided or should have been
provided’ - are to be interpreted in the case of the air transport of persons from one
member state to another, in the context of a claim for compensation based on
Regulation no. 261/2004.
First, the court established that the Brussels I Regulation applied (rather than the
1999 Montreal Convention) for the purpose of determining jurisdiction, because
the right which the applicant in the main proceedings relied on, based on article 7
of Regulation no. 261/2004, was the passenger’s right to a standardised and lumpsum payment following the cancellation of a flight, a right which is independent of
compensation for damage in the context of article 19 of the Montreal Convention.
Secondly, the court reflected on the applicability of the interpretation set out in the
Color Drack case, concluding that that interpretation is also valid with regard to
contracts for the provision of services, including cases where such a provision is
not effected in one single member state. The rules of special jurisdiction provided
for by Regulation no. 44/2001 for Contracts for the Sale of Goods and the Provision
of Services have the same origin, pursue the same objectives and occupy the same
place in the scheme established by that regulation. Where there are several places
where services are provided in different member states, it is also necessary to
identify the place with the closest linking factor between the contract in question
and the court having jurisdiction, in particular the place where, pursuant to that
contract, the main provision of services is to be carried out.
The court pointed out that, unlike deliveries of goods to different locations, which
are distinct and quantifiable operations for the purpose of determining the principal
delivery on the basis of economic criteria, air transport consists, by its very nature,
of services provided in an indivisible and identical manner from the place of
INTERLEX-800839
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departure to that of arrival of the aircraft. The result is that a separate part of the
service - the principal service, which is to be provided in a specific place - cannot
be distinguished in such cases on the basis of an economic criterion.
In those circumstances, both the place of arrival and the place of departure of the
aircraft must be considered in the same way as being the place of provision of
services which are the subject of an air transport contract.
Each of those two places has a sufficiently close link of proximity to the material
elements of the dispute, and has the close connection required by the rules of
special jurisdiction set out in article 5(1) of Regulation no. 44/2001. Accordingly,
a person claiming compensation on the basis of Regulation no. 261/2004 must
make a choice, and may sue the defendant in a court with jurisdiction for one of
those places, on the basis of the second indent of article 5(1)(b) of Regulation no.
44/2001.
The court stated that the second indent of article 5(1)(b) of the Brussels I
Regulation must be interpreted as meaning that in the case of air transport of
passengers from one member state to another, carried out on the basis of a contract
with only one airline (which is the operating carrier), the court that should have the
jurisdiction to deal with a claim for compensation founded on that transport
contract and on Regulation (EC) no. 261/2004 (Establishing Common Rules on
Compensation and Assistance to Passengers in the Event of Denied Boarding and
of Cancellation or Long Delay of Flights) is the court that has territorial jurisdiction
over either the place of departure or the place of the arrival of the aircraft, at the
applicant’s choice, since those places are agreed in the contract.
c) Jaouad El Majdoub v CarsOnTheWeb.Deutschland GmbH (Case C-322/14)
The applicant in the main proceedings, a car dealer established in Cologne
(Germany), purchased from the website of the defendant, whose registered office
was in Amberg (Germany), an electric car for a very good price. However, the sale
was cancelled by the seller on account of damage allegedly sustained by that
vehicle, which was noted during preparations for its transport to the purchaser.
The applicant brought an action before the German courts, claiming that his
contracting partner (the defendant in the main proceedings), was based in
Germany, notwithstanding that its parent company was established in Belgium and,
therefore, that the referring court had the jurisdiction to deal with the case. In
contrast, the defendant claimed that only Belgian courts held jurisdiction, on the
basis of the choice-of-court agreement contained in article 7 of the general terms
and conditions for Internet sales transactions, accessible on its website.
The applicant took the view that the agreement conferring jurisdiction in article 7
was not validly incorporated into the sales agreement, because it was not in writing
in accordance with the requirements of article 23(1)(a) of the Brussels I Regulation.
In particular, he complained that the webpage containing the general terms and
conditions did not open automatically upon registration and upon every individual
sale. Instead, a box with the indication ‘click here to open the conditions of delivery
and payment in a new window’ had to be clicked on (known as ‘click wrapping’).
The requirements of article 23(2) of the Brussels I Regulation are met only if the
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window containing those general conditions opens automatically. Moreover, the
agreement conferring jurisdiction was also invalid because it was arbitrary and
unexpected.
The referring court wanted to know whether ‘click-wrapping’ - by which a
purchaser agrees to the general terms and conditions of sale on a website by
clicking on a hyperlink which opens a window - meets the requirements of article
23(2) of the Brussels I Regulation, and whether the 'click-wrapping' method
constitutes communication by electronic means capable of providing a durable
record of the agreement, within the meaning of the provision.
The court established that, in the case in the main proceedings, it was not disputed
that click-wrapping makes printing and saving the text of the general terms and
conditions in question possible before the conclusion of the contract. Therefore,
the fact that the webpage containing that information did not open automatically
on registration on the website and during each purchase could not call into question
the validity of the agreement conferring jurisdiction.
The court established that article 23(2) of the Brussels I Regulation must thus be
interpreted as meaning that the method of accepting the general terms and
conditions of a contract for sale by ‘click-wrapping’ constitutes a communication
by electronic means which provides a durable record of the agreement, within the
meaning of that provision, where that method makes it possible to print and save
the text of those terms and conditions before the conclusion of the contract.

2.2 Consumer protection
a) Johann Gruber v. Bay Wa AG (case C-464/01)
Mr. Gruber, a farmer and owner of a farm building in Austria, used some rooms of
his farm as a dwelling for himself and his family. Wishing to replace the roof tiles
of his farm building, he became aware of tiles offered for sale through a German
company, which published brochures that were also distributed in Austria. Mr.
Gruber made different telephone enquiries to the German company asking for
prices and different types of tiles, but he did not expressly state whether the
building to be tiled was used mainly for business or for private purposes. Mr.
Gruber considered that the tiles delivered by the seller showed significant
variations in colour, despite the warranty that the colour would be uniform. As a
result, the roof would have to be re-tiled. He therefore decided to bring proceedings
before an Austrian court against the German company, on the basis of the forum
of the consumer as established in article 13 of the Brussels Convention. However,
the Higher Regional Court dismissed Mr. Gruber's claim, stating that Austrian
courts did not have jurisdiction, as for there to be a consumer contract within the
meaning of article 13, the contract must constitute an act attributable to a purpose
outside the trade or profession of the person concerned. Articles 13 to 15 of the
Brussels Convention are applicable only if the person concerned has acted
predominantly outside his trade or profession, and if the other party to the contract
knew or should have been aware of the fact at the time when the contract was
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concluded, the existence of such knowledge being determined on the basis of all
the objective evidence.
The court held that the concept of 'consumer' for the purposes of the first paragraph
of article 13 and the first paragraph of article 14 of the Brussels Convention must
be strictly construed, reference being made to the position of the person concerned
in a particular contract, having regard to the nature and aim of that contract and not
to the subjective situation of the person concerned, since the same person may be
regarded as a consumer in relation to certain supplies and as an economic operator
in relation to others. Only contracts concluded outside and independently of any
trade or professional activity or purpose, solely for the purpose of satisfying an
individual’s own needs in terms of private consumption, are covered by the special
rules laid down by the Convention to protect the consumer - the party deemed to
be the weaker party.
b) Peter Pammer v Reederei Karl Schlüter GmbH & Co. KG and Hotel Alpenhof
GesmbH v Oliver Heller (Joined cases C-585/08 and C-144/09)
The court firstly confirmed that a contract concerning a voyage by freighter, such
as in the Pammer case under consideration, is a contract of transport which, for an
inclusive price, provides a combination of travel and accommodation within the
meaning of article 15(3) of Brussels I Regulation.
Then, by answering the main issue of the two proceedings, the court stated that in
order to determine whether a trader whose activity is presented on its website or on
that of an intermediary can be considered to be ‘directing’ its activity to the
member state of the consumer’s domicile, within the meaning of article 15(1)(c) of
the Brussels I Regulation, it should be ascertained whether, before the conclusion
of any contract with the consumer, it is apparent from those websites and the
trader’s overall activity that the trader was envisaging doing business with
consumers domiciled in one or more member states, including the member state of
that consumer’s domicile, in the sense that it was minded to conclude a contract
with them.
The court provided also a non-exhaustive list of matters which are capable of
constituting evidence from which it may be concluded that the trader’s activity is
directed to the member state of the consumer’s domicile, such as: the international
nature of the activity, the mention of itineraries from other member states for going
to the place where the trader is established, the use of a language or a currency
other than the language or currency generally used in the member state in which
the trader is established with the possibility of making and confirming reservations
in that other language, the mention of telephone numbers with an international
code, the outlay of expenditure on an Internet referencing service in order to
facilitate access to the trader’s site or that of its intermediary by consumers
domiciled in other member states, the use of a top-level domain name other than
that of the member state in which the trader is established, and the mention of an
international clientele. On the other hand, the court clarified that mere accessibility
of the trader’s or of the intermediary’s website in the member state in which the
consumer is domiciled is insufficient. The same is true of the mention of an email
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address and other contact details, or the use of a language or currency that are the
language and/or currency generally used in the member state in which the trader is
established.
c) Verein für Konsumenteninformation v Amazon EU Sàrl (Case C-191/15)
The Rome I and Rome II regulations must be interpreted as meaning that the law
applicable to an action for an injunction within the meaning of Directive
2009/22/EC on Injunctions for the Protection of Consumers’ Interests Directed
Against the Use of Allegedly Unfair Contractual Terms by an undertaking
established in a member state which concludes contracts in the course of electronic
commerce with consumers resident in other member states - in particular in the
state of the court seised - must be determined in accordance with article 6(1) of the
Rome II Regulation, whereas the law applicable to the assessment of a particular
contractual term must always be determined pursuant to the Rome I Regulation,
whether that assessment is made in an individual or collective action.
Article 3(1) of Directive 93/13/EEC on Unfair Terms in Consumer Contracts must
be interpreted as meaning that a term in the general terms and conditions of a seller
or supplier which has not been individually negotiated, under which the contract
concluded with a consumer in the course of electronic commerce is to be governed
by the law of the member state in which the seller or supplier is established, is
unfair insofar as it leads the consumer into error by giving him/her the impression
that only the law of that member state applies to the contract, without informing
him/her that under article 6(2) of the Rome I Regulation (s)he also enjoys the
protection of the mandatory provisions of the law that would be applicable in the
absence of that term, this being for the national court to ascertain in the light of all
the relevant circumstances.
Article 4(1)(a) of Directive 95/46/EC on the Protection of Individuals with Regard
to the Processing of Personal Data and on the Free Movement of Such Data must
be interpreted as meaning that the processing of personal data carried out by an
undertaking engaged in electronic commerce is governed by the law of the member
state to which that undertaking directs its activities, if it is shown that the
undertaking carries out the data processing in question in the context of the
activities of an establishment situated in that member state. It is for the national
court to ascertain whether that is the case.
d) Maximilian Schrems v Facebook Ireland Limited (Case C-498/16)
Given that the notion of ‘consumer’ is defined in contrast to ‘economic operator’
and that it is distinct from the knowledge and information that the person concerned
actually possesses, neither the expertise which that person may acquire in the field
covered by those services nor his/her assurances given for the purposes of
representing the rights and interests of the users of those services can deprive
him/her of the status of ‘consumer’ within the meaning of article 15 of Regulation
no. 44/2001. Indeed, an interpretation of the notion of ‘consumer’ which excluded
such activities would have the effect of preventing an effective defence of the rights
that consumers enjoy in relation to their contractual partners who are traders or
professionals, including those rights which relate to the protection of their personal
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data. Such an interpretation would disregard the objective set out in article 169(1)
of the TFEU of promoting the right of consumers to organize themselves in order
to safeguard their interests.
The court therefore stated that article 15 of Regulation no. 44/2001 must be
interpreted as meaning that the activities of publishing books, lecturing, operating
websites, fundraising and being assigned the claims of numerous consumers for
the purpose of their enforcement do not entail the loss of a private Facebook
account user’s status as a ‘consumer’ within the meaning of that article. Article
16(1) of the same regulation must be then interpreted as meaning that it does not
apply to the proceedings brought by a consumer for the purpose of asserting, in the
courts of the place where (s)he is domiciled, not only his/her own claims, but also
claims submitted by other consumers domiciled in the same member state, in other
member states or in non-member countries.

CJEU CASE LAW APPLYING EUROPEAN PRIVATE INTERNATIONAL LAW IN
INTERNET-RELATED SITUATIONS: NON-CONTRACTUAL OBLIGATIONS
The CJEU rendered many decisions related to the application of EU PIL rules
in Internet-related situations in the field of non-contractual obligations. The areas where
the activity of the CJEU had a crucial impact both in the development of EU Law and
member states’ national systems are personality rights and data protection.
The leading case of Fiona Shevill of 1995 established the so-called “mosaic
theory” relating to rules on jurisdiction in the field of breaches of personality (i.e.
defamation). This theory was later taken and explicitly applied to the Internet context
in e-Date and Martinez of 2011. While both Shevill and e-Date and Martinez are cases
where the victims of defamation were natural persons, the principles established therein
have been adapted, and partially updated, to a legal person by the CJEU in the
Bolagsupplysningen OÜ/Ilsjan ruling. In Bolagsupplysningen OÜ/Ilsjan, the CJEU
also clarified which is the competent court for actions seeking rectification of incorrect
information where the relevant publication infringed the personality rights of a person
(i.e. which court is able to rule on the entire claim for damages).
Relevant judgments were rendered also in the field of data protection. Among
others, the Google Spain case had a great impact on the matter and also influenced the
content of the then upcoming GDPR with regard to its territorial scope of application.
In the field of copyright and intellectual property, Wintersteiger and L’Oréal SA shall
be mentioned, as well as Football Dataco in the field of data protection.
As already mentioned, several judgments – despite not being related to the
Internet – such as Folien Fischer, Marinari and Mines de potasse d’Alsace SA, were
included in the research since the principles established therein contributed to the
development of EU PIL, and were of inspiration for several subsequent rulings
concerning Internet-related situations that were rendered by the CJEU, as well as courts
in member states.
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3.1 Personality rights
a) Fiona Shevill, Ixora Trading Inc., Chequepoint SARL and Chequepoint
International Ltd v Presse Alliance SA (Case C-68/93)
Miss Shevill and others (British nationals residing in the UK) considered that an
article published by Presse Alliance SA - a company incorporated under French
law whose registered office was in Paris and not alleged to be carrying out business
in the UK - was defamatory. They issued a writ in the High Court of England and
Wales claiming damages for libel from Presse Alliance SA regarding the copies of
France-Soir distributed in France and other European countries, including those
sold in England and Wales. Presse Alliance SA argued that under article 2 of the
1968 Brussels Convention, French courts had jurisdiction in the dispute, and that
English courts did not have jurisdiction under article 5(3) of the same convention,
since the “place where the harmful event occurred” within the meaning of that
provision was in France, and no harmful event had occurred in England.
Recalling the decision delivered by the court in the Mines de Potasse d'Alsace case,
the court of Justice stated that the court of the place where the publisher of the
defamatory publication is established must have jurisdiction to hear the action for
damages for all the harm caused by the unlawful act. The place where the damage
occurred is the place where the event giving rise to the damage, entailing tortious,
delictual or quasi-delictual liability, produced its harmful effects upon the victim.
In the case of international libel through the press, the injury caused by a
defamatory publication to the honour, reputation and good name of a natural or
legal person occurs in the places where the publication is distributed, where the
victim is known in those places.
The court concluded that the expression “place where the harmful event occurred”
set out in Article 5(3) of the 1968 Brussels Convention shall be interpreted in a
way that the victim of libel by a newspaper article distributed in several contracting
states may bring an action for damages against the publisher either before the courts
of the contracting state of the place where the publisher of the defamatory
publication is established, which have jurisdiction to award damages for all the
harm caused by the defamation, or before the courts of each contracting state in
which the publication was distributed and where the victim claims to have suffered
injury to his/her reputation, which have jurisdiction to rule solely in respect of the
harm caused in the state of the court seised.
b) eDate Advertising GmbH and Others v X and Société MGN LIMITED (Joined
Cases C-509/09 and C-161/10)
Article 5(3) of the Brussels I Regulation must be interpreted as meaning that, in
the event of an alleged infringement of personality rights by means of content
placed online on an Internet website, the person who considers that his/her rights
has been infringed has the option of bringing an action for liability, in respect of
all the damage caused, either before the courts of the member state in which the
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publisher of that content is established or before the courts of the member state in
which the centre of his/her interests is based. That person may also, instead of an
action for liability in respect of all the damage caused, bring his/her action before
the courts of each member state in the territory where content placed online is or
has been accessible. Those courts have jurisdiction only in respect of the damage
caused in the territory of the member state of the court seised.
Article 3 of Directive 2000/31/EC of 8 June 2000 on Certain Legal Aspects of
Information Society Services, in Particular Electronic Commerce, in the Internal
Market (‘Directive on Electronic Commerce’), must be interpreted as not requiring
transposition in the form of a specific conflict-of-laws rule. Nevertheless, in
relation to the coordinated field, member states must ensure that, subject to the
derogations authorised in accordance with the conditions set out in article 3(4) of
Directive 2000/31, the provider of an electronic commerce service should not be
subject to stricter requirements than those provided for by the substantive law
applicable in the member state where that service provider is established.
c) Bolagsupplysningen OÜ, Ingrid Ilsjan v Svensk Handel AB (Case e C-194/16)
Bolagsupplysningen, a company incorporated under Estonian law, and Ms. Ilsjan,
an employee of that company, brought an action against Svensk Handel, a company
incorporated under Swedish law which was a trade association, before the Harju
Maakohus (Harju court of first instance), Estonia. The applicants in the main
proceedings asked that court to require Svensk Handel to rectify incorrect
information published on its website pertaining to Bolagsupplysningen, and to
delete the comments appearing there, to pay to Bolagsupplysningen the amount of
EUR 56634.99 as compensation for the harm sustained, and to pay Ms. Ilsjan fair
compensation for non-material damage, as assessed by the court.
The Harju Maakohus held that the action was inadmissible. According to that
court, it was not possible to apply article 7(2) of Regulation no. 1215/2012 on
Jurisdiction and the Recognition and Enforcement of Judgments to Civil and
Commercial Matters because it did not appear from the application that the damage
had occurred in Estonia. The court found that the information and comments at
issue were published in Swedish and, without a translation, they were
incomprehensible to persons residing in Estonia. The comprehension of the
information at issue was language-dependent. The occurrence of the damage in
Estonia had not been proven, and the reference to turnover in Swedish kronor
suggested that the damage had been caused in Sweden. The fact that the website at
issue was accessible in Estonia could not automatically justify bringing a civil case
before an Estonian court.
The CJEU stated that article 7(2) of Regulation no. 1215/2012 must be interpreted
as meaning that a legal person claiming that its personality rights has been
infringed, by the publication of incorrect information concerning it on the Internet,
and by failure to remove comments relating to that person, can bring an action for
rectification of that information, removal of those comments and compensation for
all the damage suffered before the courts of the member state in which its centre of
interests is located. When the relevant legal person carries out the main part of its
activities in a member state different to the one in which its registered office is
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located, that person may sue the alleged perpetrator of the injury in that other
member state by virtue of it being where the damage occurred.
d) Eva Glawischnig-Piesczek v. Facebook Ireland Limited (Case C-18/18)
Ms. Eva Glawischnig-Piesczek, a member of the Nationalrat (National Council,
Austria), chair of the Parliamentary party ‘die Grünen’ (The Greens), brought an
action before the Handelsgericht Wien (Commercial Court, Vienna, Austria)
which, by an interim order, directed Facebook Ireland to cease and desist from
publishing and/or disseminating some photographs featuring the applicant if the
accompanying text contained assertions, verbatim and/or using words having an
equivalent meaning to that of an original defamatory comment posted by a
Facebook user. That user had shared on his personal page an article taken from an
Austrian online news website. This had the effect of generating a ‘thumbnail’ of
the original site, containing the title and a brief summary of the article, and a
photograph of Ms. Glawischnig-Piesczek. The user also published, in connection
with the article, a comment which the Austrian court found to be harmful to the
reputation of Ms. Glawischnig-Piesczek, and which insulted and defamed her. This
post could be accessed by any Facebook user. On appeal, the Oberlandesgericht
Wien (Higher Regional Court, Vienna, Austria) upheld the order as regards the
identical allegations. However, it also held that the dissemination of allegations of
equivalent content had to cease only if brought to the knowledge of Facebook
Ireland by the applicant in the main proceedings, by third parties, or otherwise.
Each of the parties lodged appeals at the Oberster Gerichtshof (Austrian Supreme
Court). The Oberster Gerichtshof decided to stay the proceedings and refer to the
Court of Justice for a preliminary ruling.
The CJEU stated that Directive 2000/31/EC of 8 June 2000 on Certain Legal
Aspects of Information Society Services, in Particular Electronic Commerce, in the
Internal Market (‘Directive on Electronic Commerce’), specifically article 15(1),
must be interpreted as meaning that it does not preclude a court of a member state
from:
- ordering a host provider to remove information it stores, the content of which
is identical to the content of information which was previously declared to be
unlawful, or to block access to that information, irrespective of who requested
the storage of that information;
- ordering a host provider to remove information it stores, the content of which
is equivalent to the content of information which was previously declared to be
unlawful, or to block access to that information, provided that the monitoring
of and search for the information concerned by such an injunction are limited
to information conveying a message the content of which remains essentially
unchanged compared to the content which gave rise to the finding of illegality
and containing the elements specified in the injunction, and provided that the
differences in the wording of that equivalent content, compared with the
wording characterising the information which was previously declared to be
illegal, are not such as to require the host provider to carry out an independent
assessment of that content, and
- ordering a host provider to remove information covered by the injunction or to
block access to that information worldwide within the framework of the
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relevant international law (the directive is explicitly “without prejudice to the
results of discussions within international organisations (amongst others WTO,
OECD, Uncitral) on legal issues”).

3.2 Data Protection
a) Criminal proceedings against Bodil Lindqvist (Case C-101/01)
Mrs. Lindqvist was involved in preparing people for communion in the parish of
Alseda (Sweden). At the end of 1998, she set up Internet pages on her personal
computer at home to enable parishioners preparing for communion to obtain the
information they were likely to need. Those pages contained information on Mrs.
Lindqvist and 18 of her colleagues in the parish, including their first names and
sometimes their full names. Mrs. Lindqvist also described the work done by her
colleagues and their hobbies in mildly humorous terms and, amongst other things,
their family circumstances and their telephone number.
Mrs. Lindqvist was fined SEK 4 000 (approximately EUR 450) for processing
personal data by automatic means without notifying the Datainspektion (Swedish
supervisory authority for the protection of electronically transmitted data) in
writing, for transferring data to third countries without authorisation, and for
processing sensitive personal data (a foot injury and part-time work on medical
grounds).
The term “personal data” used in article 3(1) of Directive 95/46/EC undoubtedly
covers the name of a person in conjunction with his/her telephone coordinates or
information about his/her working conditions or hobbies. Placing information on
an Internet page entails, under current technical and computer procedures, the
operation of loading that page onto a server and the operations necessary to make
that page accessible to people who are connected to the Internet. The act of
referring, on an Internet page, to various persons and identifying them by name or
by other means constitutes the processing of personal data, wholly or partly, by
automatic means within the meaning of article 3(1).
Information on the Internet can be consulted by an indefinite number of people
living in many places at any time. The ubiquitous nature of that information is a
result inter alia of the fact that the technical means used in connection with the
Internet are relatively simple and becoming less expensive. However, the court
found that, given, first, the state of development of the Internet at the time Directive
95/46 was drawn up and, second, the absence, in Chapter IV, of criteria applicable
to use of the Internet, one cannot presume that the Community legislature intended
the expression ‘transfer (of data) to a third country’ to cover the loading, by an
individual in Mrs. Lindqvist’s position, of data onto an Internet page, even if those
data are thereby made accessible to persons in third countries with the technical
means to access them. If article 25 of Directive 95/46/EC were interpreted to mean
that there is transfer of data to a third country every time that personal data are
loaded onto an Internet page, that transfer would necessarily be a transfer to all the
third countries where there are the technical means needed to access the Internet.
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The special regime provided for by Chapter IV of the directive would thus
necessarily become a regime of general application regarding operations on the
Internet.
b) Google Spain SL and Google Inc. v Agencia Española de Protección de Datos
(AEPD) and Mario Costeja González (Case C-131/12)
In 2010, Mario Costeja González, a Spanish national, lodged with the Agencia
Española de Protección de Datos (AEPD, the Spanish Data Protection Agency) a
complaint against La Vanguardia Ediciones SL (the publisher of a daily newspaper
with a large circulation in Spain, in particular in Catalonia) and against Google
Spain and Google Inc. Mr. Costeja González contended that, when an Internet user
entered his name in the search engine of the Google group (“Google Search”), the
list of results would display links to two pages of La Vanguardia’s newspaper that
contained an announcement for a real-estate auction organised following
attachment proceedings for the recovery of social security debts owed by Mr.
Costeja González which had been fully resolved for a number of years. With that
complaint, Mr. Costeja González requested, first, that La Vanguardia either remove
or alter the pages in question (so that his personal data no longer appeared) or use
certain tools made available by search engines in order to protect the data. Second,
he requested that Google Spain or Google Inc. remove or conceal the personal data
relating to him so that the data no longer appeared in the search results and in the
links to La Vanguardia. Before dealing with Mr. Costeja González’s request, the
Court first had to answer a question related to the territorial scope of Data
Protection Directive 95/46/EC, which was in force at the time. The application of
that directive was disputed because Google Inc., the entity that materially
processed Mr. Costeja González’s personal data, was established in a third country,
while its Spanish subsidiary only dealt with the selling of advertising spaces on the
popular search engine’s website.
In the light of the directive’s objective, i.e. ensuring effective and complete
protection of the fundamental rights and freedoms of natural persons, the court
stated that article 4(1)(a) of the Data Protection Directive cannot be restrictively
interpreted. The court analysed the relationship between Google and its subsidiary
Google Spain. According to the court, it was not disputed that Google Spain
engaged in the effective and real exercise of activity through stable arrangements
in Spain. As it moreover had a separate legal personality, it constituted a subsidiary
of Google Inc. and, therefore, an “establishment” within the meaning of article
4(1)(a). The court also found that while Google Inc. was the only entity that
materially processed the personal data of Mr. Costeja González, the activities of
Google Inc. and those of Google Spain were inextricably linked since the activities
relating to the advertising space constituted the means of rendering the search
engine at issue economically profitable and that engine was, at the same time, the
means of enabling those activities to be performed. Therefore, according to the
court, the processing of Mr. Costeja González’s personal data should be considered
as carried out “in the context of the activities” of the Spanish Google establishment.
That meant that the Data Protection Directive pursuant to article 4(1)(a) applied.
The court concluded by affirming that article 4(1)(a) of Directive 95/46 is to be
interpreted as meaning that processing of personal data is carried out in the context
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of the activities of an establishment of the controller on the territory of a member
state, within the meaning of that provision, when the operator of a search engine
sets up in a member state a branch or subsidiary which is intended to promote and
sell advertising space offered by that engine, and which orientates its activity
towards the inhabitants of that member state.
c) Weltimmo s. r. o. v. Nemzeti Adatvédelmi és Információszabadság Hatóság (Case
C-230/14)
Article 4(1)(a) of Directive 95/46/EC on Data Protection must be interpreted as
permitting the application of the law on the protection of personal data of a member
state other than the member state in which the controller is registered, with respect
to the processing of those data, insofar as that controller exercises, through stable
arrangements in the territory of that member state, a real and effective activity –
even a minimal one – in the context of which that processing is carried out. In order
to ascertain this, in circumstances such as those of the Weltimmo case, a judge shall
take account of the fact (i) that the activity of the controller in respect of that
processing, in the context of which that processing takes place, consists of running
property dealing websites concerning properties situated in the territory of that
member state and written in that member state’s language and that it is, as a
consequence, mainly or entirely directed at that member state, and (ii) that that
controller has a representative in that member state, who is responsible for
recovering the debts resulting from that activity and for representing the controller
in the administrative and judicial proceedings relating to the processing of the data
concerned. By contrast, the issue of the nationality of the persons subject to such
data processing is irrelevant.
Where the supervisory authority of a member state to which complaints have been
submitted, in accordance with article 28(4) of Directive 95/46, reaches the
conclusion that the law applicable to the processing of the personal data concerned
is not the law of that member state, but the law of another member state, article
28(1), (3) and (6) of that directive must be interpreted as meaning that that
supervisory authority will be able to exercise the effective powers of intervention
conferred on it in accordance with article 28(3) of that directive only within the
territory of its own member state. Accordingly, it cannot impose penalties on the
basis of the law of that member state on the controller, with respect to the
processing of those data, who is not established in that territory, but should, in
accordance with article 28(6) of the same directive, request the supervisory
authority within the member state whose law is applicable to act.
d) Google LLC, successor in law to Google Inc., v Commission nationale de
l’informatique et des libertés (CNIL) (Case C-507/17)
By an adjudication of 10 March 2016, the Commission nationale de l’informatique
et des libertés (‘the CNIL’, French Data Protection Authority) - imposed a penalty
of €100,000 on Google Inc., an American company, because it refused, at the
moment of granting a de-referencing request, to apply it to all its search engine’s
domain name extensions. Google Inc., having been given formal notice by the
CNIL on 21 May 2015 to apply the de-referencing to all the extensions, had refused
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to do so and had only removed the links in question from the results displayed
following searches conducted from the domain names corresponding to the
versions of its search engine in the member states. The CNIL also regarded as
insufficient Google’s further “geo-blocking” proposal, made after expiring the time
limit laid down in the formal notice, whereby Internet users would be prevented
from accessing the results at issue from an IP (Internet Protocol) address deemed
to be located in the state of residence of a data subject after conducting a search on
the basis of that data subject’s name, no matter which version of the search engine
they used. Google Inc. requested the French Conseil d’État to annul the
adjudication of 10 March 2016, considering that the right to de-reference does not
necessarily require that the links at issue be removed, without geographical
limitation, from all its search engine’s domain names. The Conseil d’État decided
to stay the proceedings and to refer some questions related to the territorial scope
of the so-called “right to be forgotten” granted by article 12 of Directive 95/46/EC
on Data Protection and by article 17 of
Regulation no. 2016/679/EU (GDPR).
On a proper construction of article 12(b) and article 14(1)(a) of Directive 95/46/EC
and of article 17(1) of the GDPR, where a search engine operator grants a request
for de-referencing pursuant to those provisions, that operator is not required to
carry out the de-referencing activity on all versions of its search engine. Actually,
it must carry out that activity only with regard to the EU member states’ versions
of that search engine. To this end, the operator shall use, where necessary, measures
which effectively prevent or, at the very least, seriously discourage an Internet user
from conducting a search from one of the member states on the basis of a data
subject’s name and from gaining access, via the list of results displayed following
that search, to the links which are the subject of the de-referencing request.
e) Unabhängiges Landeszentrum für Datenschutz Schleswig-Holstein
Wirtschaftsakademie Schleswig-Holstein GmbH (case C-210/16)

v.

Wirtschaftsakademie, a German company, offered educational services by means
of a fan page hosted on Facebook. By the decision of 3 November 2011, the
Unabhängiges Landeszentrum für Datenschutz Schleswig-Holstein (ULD), as
supervisory authority within the meaning of article 28 of Directive 95/46/EC for
the Land of Schleswig-Holstein (Germany), required the deactivation of the fan
page Wirtschaftsakademie had set up on Facebook at the address
www.facebook.com/wirtschaftsakademie, on pain of a penalty payment if it failed
to comply within the prescribed period, on the ground that neither
Wirtschaftsakademie nor Facebook had informed visitors to the fan page that
Facebook, by means of cookies, collected personal data concerning them and then
processed the data. Wirtschaftsakademie brought a complaint against that decision,
arguing essentially that it was not responsible under data protection law for the
processing of the data by Facebook or the cookies that Facebook installed. By the
decision of 16 December 2011, the ULD dismissed the complaint, finding that
Wirtschaftsakademie as a service provider was liable under paragraph 3(3)(4) and
paragraph 12(1) of the Tele Media Act (TMG) in conjunction with paragraph 3(7)
of the Federal Data Protection Act (BDSG). The ULD stated that by setting up its
fan page, Wirtschaftsakademie had made an active and deliberate contribution to
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Facebook’s collection of personal data relating to visitors to the fan page, from
which it had profited by means of the statistics provided to it by Facebook.
The CJEU held that articles 4 and 28 of Directive 95/46/EC must be interpreted as
meaning that, where an undertaking established outside the European Union has
several establishments in different member states, the supervisory authority of a
member state is entitled to exercise the powers conferred on it by article 28(3) of
that directive with respect to an establishment of that undertaking situated in the
territory of that member state even if, as a result of the division of tasks within the
group, first, that establishment is responsible solely for the sale of advertising space
and other marketing activities in the territory of that member state and, second,
exclusive responsibility for collecting and processing personal data belongs, for the
entire territory of the European Union, to an establishment situated in another
member state.
Article 4(1)(a) and article 28(3) and (6) of Directive 95/46/EC must be interpreted
as meaning that where the supervisory authority of a member state intends to
exercise with respect to an entity established in the territory of that member state
the powers of intervention referred to in article 28(3) of that directive, on the
ground of infringements of the rules on the protection of personal data committed
by a third party responsible for the processing of that data whose seat is in another
member state, that supervisory authority is competent to assess, independently of
the supervisory authority of the other member state, the lawfulness of such data
processing, and may exercise its powers of intervention with respect to the entity
established in its territory without first calling on the supervisory authority of the
other member state to intervene.
3.3 Copyright
a) L’Oréal SA and Others v eBay International AG and Others (Case C-324/09)
Three European subsidiaries of the US company eBay Inc. (collectively “eBay”)
operated a global electronic marketplace on the Internet, where individuals and
businesses could buy and sell a broad variety of goods and services. L’Oréal was a
French company with a number of subsidiaries across the EU (collectively
“L'Oréal”). L'Oréal was the owner of a wide range of well-known trade marks,
including UK trade marks. Its products (especially cosmetics and perfumes) were
distributed through a closed distribution network, where authorised distributors
were restrained from supplying products to other distributors. L’Oréal complained
that eBay was involved in trade mark infringements committed by users of its
website. Moreover, it claimed that by purchasing keywords corresponding to the
names of L’Oréal trade marks from paid Internet referencing services (such as
Google’s AdWords), eBay directed its users towards goods that infringed trade
mark law which were offered for sale on its website. Furthermore, L’Oréal thought
that eBay’s efforts to prevent the sale of counterfeit goods on its website were
inadequate. L’Oréal identified various forms of infringement, including the sale
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and offer for sale to consumers in the EU of goods bearing L’Oréal’s trade marks
to be sold, by L’Oréal, in third states (parallel importation).
The case entailed the rule set out in article 5 of Directive 89/104 and article 9 of
Regulation no. 40/94, which confers the owner of a trade mark exclusive rights
entitling him/her to prevent any third party from importing goods bearing that
mark, offering the goods, putting them on the market or stocking them for those
purposes.
Recalling, by way of analogy, the Pammer and Alpenhof case, the court stated that
where goods located in a third state bear a trade mark registered in an EU member
state or a Community trade mark and have not previously been put on the market
in the EEA (or, in the case of a Community trade mark, in the EU), and are sold by
an economic operator on an online marketplace without the consent of the trade
mark owner to a consumer located in the territory covered by the trade mark or are
offered for sale or advertised in such a marketplace targeted at consumers located
in that territory, the trade mark owner may prevent such a sale, offer for sale or
advertising, by virtue of the rules set out in article 5 of Directive 89/104 and article
9 of Regulation no. 40/94. It is up to national courts to assess on a case-by-case
basis whether relevant factors exist, on the basis of which it may be concluded that
an offer for sale or an advertisement displayed in an online marketplace accessible
from the territory covered by the trade mark is “targeted at” consumers in that
territory. A useful element for this purpose is when the offer for sale is
accompanied by details of the geographic areas where the seller is willing to
dispatch the product.
b) Wintersteiger AG v Products 4U Sondermaschinenbau GmbH (Case C-523/10)
The applicant, Wintersteiger AG, a company established in Austria, which
manufactured and sold worldwide ski and snowboard servicing tools, was the
owner of an Austrian trade mark. The defendant, Products 4U
Sondermaschinenbau GmbH, was a competitor established in Germany, which,
like the applicant, operated worldwide (including Austria). Products 4U also sold
accessories made by other manufacturers, in particular Wintersteiger. Those
accessories, that Products 4U described as “Wintersteiger accessories”, were
neither produced nor authorized by Wintersteiger. Products 4U registered
Wintersteiger’s name as an AdWord on Google’s German search service. Users of
www.google.de entering ‘Wintersteiger’ (looking for ski and snowboarding
service tools) received a link to Wintersteiger’s website as the first search result,
but also as the first AdLink on the right hand side of the screen, an advert for and
link to the competitor’s website. Wintersteiger considered this an abuse of its trade
mark, and brought an action for injunction before the Austrian courts, relying on
article 5(3) of the Brussels I Regulation. Wintersteiger argued that www.google.de
could also be accessed in Austria and that the referencing service was configured
in German.
The issue at the attention of the court concerned the correct interpretation of article
5(3) of the Brussels I Regulation in a case of trade mark infringement. The court
firstly stressed that, contrary to the situation of a person who considers that there
has been an infringement of his/her personality rights, which are protected in all
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member states (as in the e-Date and Martinez cases), the protection granted by the
registration of a national trade mark is, in principle, limited to the territory of the
member state in which it is registered: in general, its owner cannot rely on such
protection outside the territory.
With regard to jurisdiction, the court stated that the “place where the damage
occurred”, as per article 5(3) of the Brussels I Regulation, shall be considered the
territory of the member state where the trademark is registered, relying on the
fundamental territoriality principle of trade mark protection, in light of the
objectives of predictability and sound administration of justice. The court also
observed that the “event giving rise to the infringement” should be the activation
by the advertiser of the technical process displaying the advertisement for its own
commercial communications, and not the display of the advertisement itself. In the
opinion of the court, while it is true that the technical display process by the
advertiser is activated on a server belonging to the operator of the search engine,
in view of the objective of predictability, the place of establishment of that server
cannot be considered the “place where the event giving rise to the damage
occurred” for the purpose of the application of article 5(3) of the Brussels I
Regulation, due to its uncertain location: it is the place of the advertiser’s
establishment that, indeed, should be relevant for this purpose.
c) Football Dataco Ltd and Others v Sportradar GmbH and Sportradar AG (Case C173/11 - legal protection of databases)
Football Dataco and Others, all UK nationals, were responsible for organizing
football competitions in England and Scotland. Football Dataco was the owner and
operator of Football Live, a database providing for statistics related to those
football competitions. Football Dataco and Others claimed to have, under United
Kingdom law, a sui generis right in the Football Live database. Sportradar was a
German company providing results and other statistics relating inter alia to English
league matches live via the Internet, by managing the service Sport Live Data.
Football Dataco alleged that Sportradar had copied data from Football Live and
then transmitted it to the public in the UK, thereby committing an act of primary
infringement of Football Dataco and Others sui generis rights in the UK. They
argued that in accordance with the “transmission” or “communication” theory, the
extraction and re-utilisation of the data had taken place both in the member state
from which the data was sent (i.e. Germany), and also in the member state where
the recipients were based (the UK). Sportradar denied this, arguing that in
accordance with the “emission” theory, the act of transmission only occurred in the
member state from which the data was sent and, therefore, the UK courts had no
jurisdiction.
The issue for the attention of the court essentially concerned the correct
interpretation of article 7 of Directive 96/9/EC on the Legal Protection of
Databases. In this regard, the court firstly recalled the case law according to which
the concept of “re-utilization” shall be broadly understood as extending to any act
not authorized by the maker of the database protected by the sui generis right of
distribution to the public of the whole or part of the contents of the database.
Therefore, the court considered the conduct of Sportradar as “re-utilization”. The
court concluded that article 7 of Directive 96/9/EC shall be interpreted as meaning
INTERLEX-800839

25-11.-20

~ 27 ~

D2.2 Analysis of the data (…) national basis

that the sending by one person, by means of a web server located in member state
A (Germany in this case), of data previously uploaded by that person from a
database protected by the sui generis right under the Directive to the computer of
another person located in member state B (UK), at that person’s request, for the
purpose of storage in that computer’s memory, and display on its screen,
constitutes an act of “re-utilization” of the data.
According to the court, such a method of making available to the public is to be
distinguished, in principle, from traditional ways of distribution, due to the
ubiquitous nature of the content of a website, which can be instantly consulted by
an unlimited number of Internet users throughout the world, irrespective of any
intention on the part of the operator of the website with regard to its consultation
beyond that person’s member state of establishment and outside of that person’s
control. The mere fact that the website containing the data in question is accessible
in a particular national territory is not a sufficient basis for concluding that the
operator of the website is performing an act of re-utilisation caught by the national
law applicable in that territory concerning protection by the sui generis right. The
localisation of an act of re-utilisation in the territory of the member state to which
the data in question is sent depends on the evidence that the act discloses an
intention on the part of its performer to target persons in that territory.
d) Peter Pinckney v KDG Mediatech AG (Case C-170/12)
Mr. Pinckney, living in France, claimed to be the author, composer and performer
of some songs recorded by the group Aubrey Small on a vinyl record. He
discovered that those songs had been reproduced without his authorisation on a CD
pressed in Austria by Mediatech, then marketed by United Kingdom companies
Crusoe or Elegy through various Internet sites accessible from his residence in
France. Mr. Pinckney brought an action against Mediatech before a French court,
seeking compensation for damage suffered as the consequence of his copyright
infringements. Mediatech challenged French jurisdiction.
The Court of Justice was asked to clarify whether, in an event such as that in the
main proceedings, according to article 5(3) of the Brussels I Regulation, the person
who considers that his rights have been infringed has the option of bringing an
action to establish liability before the courts of each member state in the territory
of which the content placed online is or has been made accessible, in order to obtain
compensation solely in respect of the damage suffered on the territory of the
member state of the court before which the action is brought, or whether that
content also has to be directed towards the public in the territory of that member
state, or whether some other clear connecting factor must be present.
Article 5(3) of the Brussels I Regulation must be interpreted as meaning that, in
the event of the alleged infringement of copyrights protected by the member state
of the court seised, that a court has jurisdiction with regard to a case aimed at
establishing the liability of a company established in another member state which
has, in the latter state, reproduced the work protected by copyright on a material
support which is subsequently sold by companies established in a third member
state through a website also accessible from the member state of the court seised.
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That court has jurisdiction only to determine the damage caused in its member
state.
e) Pez Hejduk v EnergieAgentur (Case C-441/13)
Ms. Hejduk was a professional photographer of architecture, domiciled in Austria,
and the creator of photographic works depicting the buildings of an Austrian
architect. In 2004, Ms. Hejduk authorised the latter to use her photographs in order
to illustrate his buildings during a conference organized by EnergieArgentur, a
company having its headquarters in Germany. Subsequently, EnergieArgentur
made those pictures available on its website for viewing and downloading, without
Ms. Hejduk’s consent. Ms. Hejduk brought an action against EnergieArgentur
before Austrian judges in accordance with article 5(3) of the Brussels I Regulation.
EnergieArgentur claimed that the Austrian court lacked jurisdiction because the
website was not directed at Austria and the mere fact that a website may be
accessed from Austria is insufficient to confer jurisdiction on that court.
The Austrian judge asked the Court of Justice whether article 5(3) of the Brussels
I Regulation is to be interpreted as meaning that, in a dispute such as that of the
main proceedings, the website being operated under the top-level domain of a
member state other than that in which the owner of the right is domiciled, there is
jurisdiction only in the member state in which the alleged perpetrator of the
infringement is established, and in the member state(s) to which the website,
according to its content, is directed.
The alleged tort consisted in the infringement of copyright or rights related to
copyright by placing online certain photographs without the photographer’s
consent, with the activation of the process for the technical display of the
photographs on that website being regarded as the causal event. The event giving
rise to a possible infringement of copyright lay in the actions of the owner of that
site.
In the event of an allegation of infringement of copyright and rights related to
copyright guaranteed by the member state of the court seised, article 5(3) of the
Brussels I Regulation must be interpreted as meaning that such a court has
jurisdiction, on the basis of the place where the damage occurred, to hear an action
for damages in respect of an infringement of those rights. That court has
jurisdiction only to rule on the damage caused in the member state where the court
is situated.
f) AMS Neve Ltd, Barnett Waddingham Trustees, Mark Crabtree v Heritage Audio
SL, Pedro Rodríguez Arribas (Case C-172/18)
On 15 October 2015, AMS Neve (a UK company which manufactured and sold
audio equipment), BW Trustees (another UK company which was the trustee of
AMS Neve), and Mr. Crabtree (a director of AMS Neve), brought an action against
Heritage Audio (a company established in Spain), and Mr. Rodríguez Arribas (the
sole director of the latter), before the Intellectual Property and Enterprise Court
(United Kingdom), claiming infringement of an EU trade mark of which BW
Trustees and Mr. Crabtree were the owners, and for the use of which AMS Neve
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were exclusively licensed. Their action concerned, in addition, the alleged
infringement of two trade marks registered in the United Kingdom of which BW
Trustees and Mr. Crabtree were also the owners. The defendants in the main
proceedings were alleged to have offered for sale to consumers in the United
Kingdom imitations of AMS Neve goods bearing a sign that was identical or
similar to that EU trade mark and to the national trade marks or referring to that
sign, and to have advertised those products via the Internet and via social networks.
The defendants pleaded that the court before which the action was brought had no
jurisdiction. While the defendants did not deny that Heritage Audio products might
have been purchased in the United Kingdom through other companies, they
asserted that they had not, themselves, either advertised in the United Kingdom or
made any sales in that member state. They further asserted that they had never
appointed a distributor for the United Kingdom. Finally, they contended that the
content displayed on the Heritage Audio website and on the platforms to which the
applicants in the main proceedings referred was, by the time of the period covered
by the infringement action, obsolete and ought not therefore to be taken into
account.
Article 97(5) of Regulation no. 207/2009 on the [European Union] Trade Mark
must be interpreted as meaning that the owner of a European Union trademark who
considers that his rights have been infringed by the use, without his consent, by a
third party of a sign identical to that trade mark in advertising and offers for sale
displayed electronically in relation to products that are identical or similar to the
goods for which that trade mark is registered, may bring an infringement action
against that third party before a European Union trademark court of the member
state within which the consumers or traders to whom that advertising and those
offers for sale are directed are located, notwithstanding that that third party took
decisions and steps in another member state to bring about that electronic display.

3.4 Torts
a) Handelskwekerij G. J. Bier BV v. Mines de potasse d'Alsace SA (case C-21/76)
The claimants brought an action before a Dutch court against Mines de Potasse, a
company having its registered offices in France, as the latter was alleged to have
discharged large quantities of chlorides in the Rhine river. The claimants, having
their registered office in the Netherlands, existed in order to promote every possible
improvement in the quality of the Rhine river, especially by opposing any
deterioration in the natural quality of the water. The defendant objected that the
courts of the Netherlands did not have jurisdiction, according to articles 2 and 3 of
the 1968 Brussels Convention on Jurisdiction and the Enforcement of Judgments
in Civil and Commercial Matters. In their opinion, the French courts held
jurisdiction because the discharge took place in France.
The Court of Justice was asked to clarify, in cases such as that of the main
proceedings, the meaning of the expression "place where the harmful event
occurred" contained in article 5(3) of the Brussels Convention. In particular,

INTERLEX-800839

25-11.-20

~ 30 ~

D2.2 Analysis of the data (…) national basis

whether the meaning is "the place where the damage occurred", i.e. the place where
the damage took place or became apparent, or instead "the place where the event
having the damage as its sequel occurred", i.e. the place where the act was or was
not performed.
The court stated that the place where the event takes place which may give rise to
liability in tort, delict or quasi-delict and the place where that event results in
damage are not identical. However, the expression 'place where the harmful event
occurred', in article 5 (3) of the Convention of 27 September 1968 on Jurisdiction
and the Enforcement of Judgments in Civil and Commercial Matters, must be
understood as being intended to cover both the place where the damage occurred
and the place of the event giving rise to it. The result is that the defendant may be
sued, at the option of the claimant, either in the courts for the place where the
damage occurred or in the courts for the place of the event which gives rise to and
is at the origin of that damage.
b) Dumez France SA and Tracoba SARL v Hessische Landesbank and others (case C220/88)
Two French companies sought compensation before French courts for the damage
which they claimed to have suffered owing to the insolvency of their subsidiaries
established in Germany, which was brought about by the suspension of a property
development project in Germany by a German prime contractor, allegedly because
certain German banks cancelled loans granted to the prime contractor. The French
courts upheld the objection of lack of jurisdiction raised by the German banks.
The Court of Justice was asked to clarify the meaning of the expression 'place
where the harmful event occurred' contained in article 5(3) of the Brussels
Convention, and whether it was applicable to a case like the one being considered.
The judgment of Mines de potasse d’Alsace related to a situation in which the
damage occurred at some distance from the event giving rise to the damage (the
discharge of saline waste into the Rhine by an undertaking established in France)
but by the direct effect of the causal agent, namely the saline waste which had
moved physically from one place to another. However, in the present case, the
damage allegedly suffered by the two French companies was merely the indirect
consequence of the financial losses initially suffered by their subsidiaries (the
direct victims of damage) following the cancellation of the loans and the
subsequent suspension of the works.
The rule on jurisdiction laid down in article 5(3) of the Brussels Convention cannot
be interpreted as permitting a plaintiff pleading damage, which (s)he claims to be
the consequence of the harm suffered by other persons who were direct victims of
the harmful act, to bring proceedings against the perpetrator of that act in the courts
of the place in which (s)he ascertained the damage to his/her assets.
c) Antonio Marinari v. Lloyds Bank pic and Zubaidi Trading Company (case C364/93)
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The Italian Supreme Court asked the Court of Justice to clarify the meaning of the
expression “place where the harmful event occurred” contained in article 5(3) of
the 1968 Brussels Convention on Jurisdiction and the Enforcement of Judgments
in Civil and Commercial Matters. In particular, they asked whether the latter shall
be considered only as the place where persons or things suffered physical harm, or
could it also be the place where the damage to the plaintiff's assets occurred.
The CJEU stated that whilst it has been recognized that the term “place where the
harmful event occurred” used within article 5(3) of the Brussels Convention may
cover both the place where the damage occurred and the place of the event giving
rise to it, that term cannot be construed so extensively as to encompass any place
where the adverse consequences can be felt of an event which has already caused
damage arising elsewhere. Consequently, the term cannot be construed as
including the place where, as in the present case, the victim claims to have suffered
financial damage following initial damage arising and suffered by him/her in
another contracting state.
d) Folien Fischer AG, Fofitec AG v. Ritrama S.p.A. (case C-133/11)
Folien Fischer AG and Fofitec AG, based in Switzerland, and Ritrama S.p.A.,
based in Italy, were all active in the laminated goods sector. In March 2007,
Ritrama accused Folien Fisher and Fofitec of being anti-competitive, by virtue of
their distribution policy and refusal to grant patent licences. In response to this,
Folien Fisher and Fofitec brought an action before a German court for a negative
declaration, stating that i) Folien Fischer was not obliged to desist from its sales
practice in relation to the granting of discounts and the terms of its distribution
contracts and ii) Ritrama had no right either to have that sales practice terminated
or to obtain compensation on the grounds of that sales practice. Folien Fischer and
Fofitec also sought a declaration that Fofitec was under no obligation to grant a
licence for the two patents held by that company, which protected the manufacture
of forms and the base materials for their manufacture. The action for negative
declaration was dismissed in the court of first instance on appeal on the basis that
the German court did not have jurisdiction, on the grounds that the jurisdiction in
matters relating to tort or delict provided for in point article 5(3) of the Brussel I
Regulation cannot be applied in the case of an action for a negative declaration.
The CJEU held that an action for a negative declaration seeking to establish the
absence of liability in tort is within the scope of article 5(3) of the Brussels I
Regulation. Notwithstanding the special nature of an action for a negative
declaration, in fact, the court stressed that the objectives, pursued by article 5(3) of
the Brussels I Regulation and repeatedly stressed in other case law
(e.g. Wintersteiger), of ensuring that the court with jurisdiction is foreseeable, and
of preserving legal certainty, are not connected either to the allocation of the
respective roles of claimant and defendant or to the protection of either. Given that,
according to the court, article 5(3) of the Brussels I Regulation does not pursue the
objective of offering the weaker party stronger protection, its application is not
contingent upon the potential victim initiating proceedings. Admittedly, there is a
difference between, on the one hand, the interests of the applicant in an action for
a negative declaration and, on the other hand, the interests of the applicant in
proceedings seeking to have the defendant held liable for causing loss and ordered
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to pay damages. In both cases, however, the examination undertaken by the court
seised essentially relates to the same matters of law and fact.
e) Melzer v. MF Global UK Ltd (case C-228/11)
Mr. Melzer, a German individual residing in Berlin, was requested by telephone
by a German company (WWH) based in Düsseldorf to let them open an account
for him with an English brokerage company (MF Global UK) trading in futures in
return for remuneration. The investment did not go as planned; the German client
lost almost all of his initial investment and decided to go to court in order to obtain
compensation for his loss. The plaintiff decided to sue only the English company
in Düsseldorf and to base his claim on tortious liability, relying, as for judicial
competence, on article 5(3) of the Brussels I Regulation. Mr. Melzer took the view
that he was not sufficiently informed about the risks of trading futures on stock
exchanges either by WWH or by MF Global. He claimed that MF Global was liable
for damages for assisting WWH deliberately and unlawfully to cause unfair harm.
The referring Landgericht Düsseldorf was unsure about its jurisdiction under
article 5(3) of the Brussels I Regulation. Since the loss was sustained in Berlin and
not Düsseldorf, the place where the harmful event occurred was therefore decisive.
Since MF Global only traded in London, the jurisdiction of the courts in Düsseldorf
could be based only on the activities of WWH.
The Landgericht Düsseldorf case essentially asked whether article 5(3) of the
Brussels I Regulation must be interpreted as permitting the courts of the place
where a harmful event occurred, which is imputed to one of the presumed
perpetrators of the damage who is not a party to the dispute, to take jurisdiction
over another presumed perpetrator of that damage who has not acted within the
jurisdiction of the court seised. The Landgericht Düsseldorf case took the view that
German law, i.e. the German Civil Code (§830) and the German Code of Civil
Procedure (§32), allows for such a possibility by way of a “reciprocal attribution
to the place where the event occurred”. Therefore, it asked about the possible
application by way of analogy of that rule to the case before it. The CJEU answered
negatively to the question, holding that as an exception to article 2, article 5(3) of
the Brussels I Regulation has to be interpreted restrictively. In the present case, the
CJEU found that there were no connecting factors between the English defendant
and the Court of Düsseldorf. Moreover, the CJEU stated that the use of national
legal concepts to interpret the Brussels I Regulation would lead to different
outcomes among the member states and would thus jeopardise legal certainty.

CONCLUSIONS
The Internet has been progressively changing the Court of Justice’s approach to
the interpretation of expressions used in European measures on judicial cooperation in
civil matters adopted under article 81 of the TFEU, as well as of those fragmented in
other legal instruments.
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In its prolific “quasi-legislative” activity, the CJEU has been re-adapting
traditional rules on jurisdiction and conflict-of-laws rules in the light of the
characteristics of the Internet (such as immediacy and ubiquity). Due to the
development of online commercial transactions, the CJEU has been showing increasing
attention to Internet-related PIL issues, mainly in fields such as data protection,
copyright and consumer protection.
So far, such adaptation of traditional EU PIL rules (conceived to operate offline)
is now left to a case-by-case approach: such an approach, while ensuring flexibility,
may jeopardise predictability.
This is why, de jure condendo, at least as far as personality rights are concerned,
scholars wonder whether it would be appropriate to abandon the territorially-limited
“mosaic” jurisdiction established in Shevill and further extended in e-Date with regard
to the digital environment (which has little meaning with regard to content made
accessible on the Internet when a situation of multiple infringements occurs in different
member states). On the contrary, in line with the Mines de Potasse doctrine, scholars
wonder whether the place of damage should serve as a general forum (competent to
assess all damages suffered by a libel’s victim) coinciding with the centre of interests
of the person involved (differently declined with regard to natural persons and to legal
persons, in accordance with the criteria established by the eDate and the BOÜ/Ilsjan
cases).
In the digital environment’s changing framework, as detailed above, the CJEU’s
case law relating to EU measures in the field of judicial cooperation in civil matters declined according to the demands of the Internet - clearly invites reflection on the
“tightness” of such measures.
At the supranational and international level, for the time being, there are no
proposals aimed at any recast or drafting of new conventions containing uniform PIL
rules conceived ad hoc on Internet-related issues. However, there is an important
concern of scholars in the field: on 31 August 2019, the Institut de droit international
published a non-binding resolution entitled Les atteintes aux droits de la personnalité
par l’utilisation d’internet: compétence, droit applicable et reconnaissance des
jugements étrangers.
The activity of the Court of Justice of the European Union, therefore, becomes
even more relevant. And as its interpretative function relies on an in-depth
understanding of private international law, it follows the need for experts to explore the
EU PIL dimension of the digital environment, and to underpin the work of the CJEU
(among recent positive experiences to this effect, there is the activities of the European
Association of Private International Law – EAPIL).
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REPORTS ON THE NATIONAL APPLICATION OF INTERNETRELATED PRIVATE INTERNATIONAL LAW
AUSTRIA
SUMMARY: 1. Introduction: the implementation of private international law in Austria. – 2.
Austrian case law applying European private international law in Internet-related situations: contractual
obligations. – 3. Austrian case law applying European private international law in Internet-related
situations: non-contractual obligations. – 4. Conclusions.

1.
Austria

Introduction: the implementation of private international law in

Since the first EU regulations based on article 81 of the TFEU came into force in
2001, the Austrian legislature has chosen not to transpose those rules into national law.
As the CJEU has ruled, any such transposition would be contrary to the direct
applicability of the TFEU stipulated in 288 (2):
‘By following this procedure, the Italian government has brought into doubt both
the legal nature of the applicable provisions and the date of their coming into force.
According to the terms of article 189 and 191 of the Treaty, regulations are, as such,
directly applicable in all Member States and come into force solely by virtue of their
publication in the official journal of the communities, as from the date specified in
them, or in the absence thereof, as from the date provided in the treaty. Consequently,
all methods of implementation are contrary to the Treaty which would have the result
of creating an obstacle to the direct effect of community regulations and of jeopardizing
their simultaneous and uniform application in the whole of the community’ (ECJ, 7
February 1973, Case 39/72 – Commission of the European Communities v Italian
Republic, Rec. 1973, 101, paragraph 17).
This approach has indeed been chosen for the pertinent EU regulations, namely
Brussels I/I-bis, Rome I and Rome II. Consequently, those were not integrated into
national legislation. They were not even put together in the form of a compilation of
EU conflict-of-laws rules, but remain self-standing EU instruments. In the case of the
Rome I and II regulations, there is not even national legislation supporting those
instruments: the domestic private international law rules just do not apply within the
scope of application of the Rome regulations. On the other hand, there is national
legislation transposing the Brussels Regime into Austrian law where such ‘back-up’ is
needed. In the case of the Brussels I Regulation, the Act on Enforcement
(Exekutionsordnung, EO) applied, which contained rules concerning proceedings
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relating to the recognition and enforcement of all types of foreign titles (articles 79 to
86c EO). With the abolition of exequatur in the Brussels I-bis Regulation, the
recognition and enforcement of intra-EU titles changed its character. Consequently, the
legislature chose to regulate the necessary adaptation rules in other parts of the
Exekutionsordnung, i.e. articles 2 (2), 404 or 405 EO.
Other EU instruments like the E-Commerce Directive or others are not
necessarily all transposed into a Code of EU Private Law or the like. Instead, every
instrument of EU secondary law which requires transposition, especially directives, will
be integrated into a given framework of domestic law. In that sense, the E-Commerce
Directive has been transposed into the Act on E-Commerce (Bundesgesetz, mit dem
bestimmte rechtliche Aspekte des elektronischen Geschäfts- und Rechtsverkehrs
geregelt werden – E-Commerce-Gesetz, ECG).
It may come as a surprise that in Austria there is comparatively little case law on
Internet-related private international law. This holds true both for contract law and for
non-contractual obligations. The reasons are manifold. First, as many pertinent cases
will be consumer cases, the sums at stake may be rather petty and hence do not justify,
in the eyes of rational actors, going to court. This is certainly true for those consumers
who do not benefit from legal cost insurance.
Second, the advent of the Alternative Dispute Resolution (ADR) Directive and
the growing awareness, and existence, of alternative dispute resolution systems may
contribute to the low number of pertinent court decisions. However, this conclusion
remains rather speculative, as there are no thorough empirical studies since 2015 on the
use of consumer ADR and their possible bearing on a growing reluctance by consumers
to go to court. One may fairly say that even though the outcome of proceedings in the
framework of a consumer ADR mechanism is not binding on the consumer, it is highly
unlikely that a consumer who got at least partly what he/she has been asking for in ADR
would still go to court.
Third, there seems to be a general tendency in substantive law to enhance
consumer protection, e.g. through rights of redress. As many large businesses in the
online sector generally exercise great leniency towards customers returning the goods,
there simply is no need to go to court as there is, by and large, a money-back guarantee.
2.
Austrian case law applying European private international law in
Internet-related situations: contractual obligations
2.1.

Introduction

All reported decisions in the field of contract law pertain to consumer law. The
Pammer and Alpenhof decision of the Court of Justice of the EU does away with the
distinction between ‘passive’ and ‘active’ websites. The approach chosen by the CJEU
was followed by the Austrian Supreme Court (Oberster Gerichtshof, OGH). The
following cases all address the question of under what circumstances a professional
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directs his/her activities towards a consumer’s habitual residence through a website
pursuant to article 15 (1) (c) of the Brussels I Regulation (now article 17 (1) (c) of the
Brussels I-bis Regulation).
2.2.

Consumer protection

2.2.1.

OGH, 2009-05-20, 2 Ob 256/08y

The claimant was a consumer domiciled in Austria. He sued for compensation of
damages and suffering resulting from an injury caused by a staff member of the
defendant, who was residing in the Czech Republic and operated a nightclub. The
claimant argued in favour of a direction of activity of the defendant to his state of
habitual residence on the grounds that the defendant hosted a worldwide accessible
website on which he advertised his club and provided various information, including a
schedule of upcoming events and a location map. The website was only available in the
Czech language and the location map was limited to the club’s neighbourhood within
the city, without any travel directions.
The OGH held that this is not sufficient to justify a direction of activity to another
member state. The accessibility of the website alone does not lead to a jurisdiction based
on article 15 (1) (c) of the Brussels I Regulation. Moreover, the exclusive use of the
Czech language rather indicated that the defendant did not direct his business to Austria,
since most people there do not speak Czech. Furthermore, the court argued that article
15 (1) (c) of the Brussels I Regulation can only be applicable if the claimant actually
knew about the website, otherwise the protective purpose of article 15 (1) (c) of the
Brussels I Regulation remains unaffected. As a result, the OGH found that Austrian
jurisdiction was not established. (It should be noted, however, that the latter argument
would probably no longer be viable after the 2013 Emrek decision of the CJEU).
2.2.2. OGH, 2011-01-28, 6 Ob 257/10b (which led to the CJEU case C-144/09
– Hotel Alpenhof)
The claimant was a company operating a hotel in Austria. For those purposes, he
hosted a website which was also accessible from Germany. The website contained
information on the services offered without any immediate booking possibility. The
defendant, a consumer residing in Germany, placed a reservation at the claimant’s hotel.
This was done via email using an address provided on the website for this purpose. The
defendant was not satisfied with his stay and left the hotel without paying the bill. The
claimant then took action before an Austrian court requesting payment of the sum due
under the contract. The claimant argued that Austrian jurisdiction was established based
on article 5 (1) of the Brussels I Regulation, whereby a person domiciled in a member
state may be sued in another member state in the courts at the place of performance.
The defendant pleaded lack of jurisdiction on the grounds of article 15 (1) (c) of the
Brussels I Regulation: as a consumer, he could only be sued in the courts of his place
of habitual residence. He stated that the direction of activity covered both the operation
INTERLEX-800839

25-11.-20

~ 37 ~

D2.2 Analysis of the data (…) national basis

of an interactive website enabling a contract to be concluded immediately online and
the operation of a website not providing such a possibility and presenting only
advertising – like the claimant’s website did.
The OGH had to decide whether the sole accessibility of a contractor’s website
is sufficient to justify a finding that an activity is being directed within the meaning of
article 15 (1) (c) of the Brussels I Regulation. The court submitted this question to the
CJEU as a request for a preliminary ruling. According to the CJEU, it should be
ascertained whether, before the conclusion of any contract with the consumer, it is
apparent from the website and the trader’s overall activity, that the trader was
envisaging doing business with consumers domiciled in one or more member states in
the sense that it was minded to conclude a contract with them. The CJEU therefore
established a catalogue of criteria for the courts to answer this question. The OGH
relegated the case back to the court of first instance in order to investigate with the
parties whether those criteria had been fulfilled.
2.2.3.
– Pammer)

OGH, 2011-01-28, 6 Ob 261/10s (which led to the CJEU case C-585/08

The claimant, a consumer residing in Austria, booked a voyage on a freight ship
departing in Trieste (Italy) to the Far East with a German shipping company. The
contract was established via an intermediary company located in Germany. This
company operated over the Internet and therefore hosted a website which was also
accessible from Austria. The claimant refused to embark the vessel because its
condition did not match the description on the intermediary company’s website. He
then sought reimbursement.
The first instance court decided that the intermediary company’s website had a
direction of business towards another member state according to article 15 (1) (c) of the
Brussels I Regulation. The court of appeal found a lack of jurisdiction and stated that
the voyage contract was a contract of transport and is thereby excluded from the
jurisdictional rules for consumer contracts under article 15 (3) of the Brussels I
Regulation. The claimant appealed against this judgment, so the OGH had to decide
whether a freight ship voyage fulfils the requirements of a package travel contract in
the sense of article 15 (3) of the Brussels I Regulation. The question was submitted to
the CJEU as a request for preliminary ruling. The CJEU held that a freight ship voyage
which provides a combination of travel and accommodation for an inclusive price is a
travel contract in terms of article 15 (3) of the Brussels I Regulation.
Moreover, and of more relevance with regard to the Internet-relatedness of the
case, the OGH had to decide whether the accessibility of the website of the intermediary
company was sufficient to justify the finding that the trader’s activity was being
directed to the member state of the consumer’s domicile within the meaning of article
15 (1) (c) of the Brussels I Regulation. This question was also submitted to the CJEU.
According to the CJEU, the trader’s direction to consumers domiciled in other member
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states was not precluded by the fact that the website belonged to the intermediary
company, as long as it was acting for, and on behalf of, the trader. Furthermore, the
CJEU repeated its criteria for direction of business via a website as stated in Hotel
Alpenhof.
The OGH relegated the case back to the court of first instance in order to
investigate whether the trader was or should have been aware of the international
dimension of the intermediary company’s online promotion activity and whether the
criteria for a direction of business to other member states had been fulfilled.
2.2.4. OGH, 2012-10-18, 4 Ob 172/12s (which led to the CJEU case C-190/11
– Mühlleitner)
The defendants operated a car trading shop in Germany. The claimant, who lived
in Austria, searched the Internet for a car to buy, and used a German online platform.
She was forwarded to the defendants’ website which contained, amongst other
information, their international phone number. The claimant contacted the defendants
and went to Germany, where the contract was concluded in person. The claimant
applied for reimbursement and compensation of damages on the grounds of warranty
for defects. She stated that the defendants had directed their trading activity to Austria
using the Internet. Moreover, they had offered the car on the phone and sent further
information by email to Austria. The defendants made the opposing argument that the
contract was concluded at their headquarters in Germany and that they could not avoid
being contacted on the phone by customers from abroad.
The OGH had to decide whether article 15 (1) (c) of the Brussels I Regulation
was applicable, even though the actual contract had not been concluded at a distance.
This question was submitted to the CJEU as a request for a preliminary ruling. The
CJEU ruled that article 15(1) (c) of the Brussels I Regulation must be interpreted as not
requiring the contract between the consumer and the trader to be concluded at a
distance. The OGH therefore determined that article 15 (1) (c) of the Brussels I
Regulation was applicable and that Austrian jurisdiction was established.
2.2.5.

OGH, 2015-04-28, 5 Ob 18/15f

The self-employed defendant operated a beauty salon and a barber shop inside a
spa facility in Hungary. The claimant visited the spa facility and made use of the
claimant’s hairdressing services. She claimed that a permanent wave treatment was
conducted incorrectly, and therefore pleaded for compensation for pain and suffering.
The claimant held the view that Austrian jurisdiction was established pursuant to article
15 (1) (c) of the Brussels I Regulation. The defendant objected, arguing that she had
neither offered any services in Austria nor directed her business to Austria in any way.
However, the claimant was listed on the spa facility’s website, which was accessible
from Austria in the German language, and which provided an international phone
number.
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The OGH decided that, according to the CJEU’s case law, it has to be apparent
from the website and the trader’s overall activity that the trader was envisaging doing
business with consumers domiciled in one or more member states in the sense that it
was minded to conclude a contract with them. The trader does not necessarily have to
take the measures himself/herself, but the advertising activities must happen knowingly
and willingly on his/her behalf. The defendant did not order any advertising on the
website. She also had no influence on the website’s content. Under these circumstances,
the defendant had not envisaged doing business with customers located in other
member states. Therefore, Austrian jurisdiction was not established.

3.
Austrian case law applying European private international law in
Internet-related situations: non-contractual obligations
3.1.

Introduction

In the area of non-contractual obligations, pertinent case law of Austrian courts
relates mainly to defamation cases as well as competition law and IP law disputes. With
relation to the first category, the main issue is to determine jurisdiction for claims for
damages. It is difficult to find the place where the harm occurred, the rights allegedly
infringed are not easy to locate. In defamation cases, the personality rights of the
claimants could be located at the place of their habitual residence. Indeed, this is the
approach chosen by the CJEU in the eDate and Martinez decision. The previous Shevill
doctrine (the so-called ‘mosaic approach’) was thereby superseded, at least for Internetrelated defamation cases. Since article 2 (2) (g) of the Rome II Regulation excludes
non-contractual obligations arising out of defamation from the scope of the regulation,
domestic Austrian private international law rules apply, namely article 48 of the Act on
Private International Law (Gesetz über das internationale Privatrecht, IPRG).
Competition law and IP law cases are slightly easier to handle. The decisive issue
seems to be whether or not an allegedly infringing activity, e.g. display of a trade mark,
may be said to lie in the operation of a website. The courts assume jurisdiction once a
website has an intended effect (‘bestimmungsgemäße Auswirkung’) on the Austrian
territory.
3.2.

Non-contractual obligations in general

3.2.1

OGH, 2018-10-24, 8 Ob 75/18i

The defendants, established in Switzerland, were a company offering investments
in South American wood plantations, as well as its managing director. The claimant’s
attention to the first defendant’s business was attracted by a Google advertisement
which forwarded the user to the defendant’s website. In the course of events, the
claimant requested information material, made phone contact and eventually concluded
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a contract on the investment offered. The claimant sued on the grounds of
miscounselling.
The Austrian jurisdiction concerning the claim against the company as the
contractual party was determined based on article 15 (1) (c), 16 (1) of the Lugano
Convention. The OGH had yet to decide whether Austrian jurisdiction was also
established for the claim against the director based on article 5 (3) of the Lugano
Convention (which corresponds to article 5 (3) of the Brussels I Regulation).
It eventually affirmed Austria’s jurisdiction as the place of effect (according to
the guidelines set out by the CJEU in Löber/Barclays Bank). However, the relevant
question with regard to the Internet was whether the Google advertisement accessible
in Austria was sufficient to presume a place of action. The OGH came to the conclusion
that the Google advertisement was just a preliminary measure to gain the customer’s
attention for the investment product. Therefore, it could not constitute a domestic place
of action to justify a jurisdiction pursuant to article 5 (1) (3) of the Lugano Convention.
3.3.

Defamation

3.3.1.

Jurisdiction

3.3.1.1. OGH, 2012-07-10, 4 Ob 33/12z
The claimants were a distributor of winter tyres established in Austria and its
manufacturing company based in China. The defendant was a registered association for
motorists, operating a website with the top level domain ‘.de’. The defendant published
a comparative test of winter tyres that included very bad results for the claimants’
product. The claimants applied for an injunction to prevent the defendant from
denigrating the claimants’ product.
The OGH decided that Austrian jurisdiction was established based on article 5
(3) of the Brussels I Regulation. It referred to the guidelines set out by the CJEU in
eDate Advertising and Shevill, according to which the claimant can bring an action
before the courts of the member state in which the author of the defaming content is
located or the state that reflects his/her own centre of interests. Furthermore, (s)he can
choose the jurisdiction of every state where the published content is or was accessible,
though only for those damages that were caused in that particular state. The OGH
therefore pointed out that, contrary to the defendant’s view, the jurisdiction is not
limited by a defendant’s intended direction of the website to a specific member state.
3.3.1.2. OGH, 2017-01-30, 6 Ob 247/16sC
The claimant used to work as a dentist in the Netherlands where she had to close
her surgery following the online publication of a video that described her as a fraud.
The claimant did not successfully return to her profession in Belgium, Ireland, or the
United Kingdom, and eventually moved to Austria. The defamation caused severe
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mental problems, which eventually led to occupational disability. The claimant applied
to get compensation for damages on the grounds of defamation by content placed on
the Internet.
The OGH again referred to the above-cited CJEU judgments. It pointed out that
the place of effect and therefore jurisdiction for the full compensation of damages could
only be the place where the damage had its first impact. The publication of the video
may have affected the claimant for the first time in the Netherlands, but certainly not in
Austria. Therefore, the court of first instance and the Court of Appeal rejected the claim.
With her appeal to the OGH, the claimant applied for compensation of damages based
on loss of earnings beginning at a time when she already had her centre of interests in
Austria. The OGH pointed out that when she moved to Austria, she already was
incapable of working due to her mental problems. The fact that the video had been or
still was accessible from Austria lacked causality for the damages requested. As a result,
the OGH refused to apply the rationale of the CJEU’s case law to this case.
3.3.2.

Applicable law

3.3.2.1. OGH, 2012-05-09, 7 Ob 189/11m
The claimant was a corporation based in Austria. The defendant was a corporation
based in Germany, operating a website (‘.com’) with a discussion forum about financial
topics. In this forum, a user posted a statement about the claimant which contained
accusations and various denigrations. As a result, a number of potential clients hesitated
to conclude contracts with the claimant. The claimant applied to obtain the personal
data of the user under section 18 (4) of the Austrian E-Commerce Law (ECG).
The OGH found that the pertinent private international law provision was section
20 of the ECG, which implemented article 3 (2) of the Directive on Electronic
Commerce (2000/31/EC). It referred to the ruling of the CJEU in eDate Advertising, in
which it stated that article 3 must be interpreted as not requiring transposition in the
form of a specific conflict-of-laws rule. Accordingly, the law applicable to a service
provider is the law of his/her country of origin, which would be Germany in this case.
Furthermore, it ruled that no exception to the country of origin principle under
section 22 of the ECG was given. Sections 22 (2) (2) of the ECG provides an exception
to protect personal dignity, transposing article 3 (4) (a) (i) of the E-Commerce Directive
into domestic law. The OGH argued that, especially with reference to the English,
French and Spanish wording of the directive, only natural persons can invoke section 22
(2) (2) ECG. Therefore, German law was applicable.

3.4.

Competition law and Intellectual Property

3.4.1.

Introduction
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Competition law and IP cases are jointly dealt with, as most of the following
decisions deal with claims based on both legal areas.
3.4.2.

Jurisdiction

3.4.2.1. OGH, 2012-07-10, 4 Ob 82/12f (led to the CJEU case C-523/10 –
Wintersteiger)
The claimant was a company established in Austria manufacturing and selling ski
and snowboard servicing tools, replacement parts and accessories. It owned the trade
mark ‘Wintersteiger’. The defendant was a company located in Germany developing
and distributing ski and snowboard servicing tools and selling accessories for tools
made by other manufacturers, including Wintersteiger. Those accessories, which the
defendant described as ‘Wintersteiger accessories’, were neither produced nor
authorised by Wintersteiger. The defendant booked a Google advertisement for
‘google.de’ appearing next to the list of results for the keyword ‘Wintersteiger’. The
claimant applied for an injunction against the use of the ‘Wintersteiger’ trade mark as
a keyword leading to the defendant’s website, especially via online search engines,
based on trade mark law and laws against unfair competition. The defendant contested
the Austrian courts’ jurisdiction and also the claim of infringement of trade mark,
arguing that the website ‘google.de’ was directed exclusively at German users.
The OGH asked the CJEU under which conditions the advertising on a website
operating under a country-specific top-level domain (‘.de’) may confer jurisdiction on
the Austrian courts pursuant to article 5 (3) of the Brussels I Regulation for an
injunction against the use of an Austrian trade mark. The CJEU found that the case may
be brought before either the courts of the member state in which the trade mark is
registered or the courts of the member state of the place of establishment of the
advertiser. The OGH therefore held that, for trade mark cases, the accessibility of a
website is sufficient to justify the jurisdiction of the country where actions relating to
trade mark infringements are brought.
Furthermore, the OGH found Austrian jurisdiction to be established for claims on
the grounds of laws against unfair competition. It applied the CJEU case law on
infringement of personality rights via online content (eDate Advertising) to violations
of laws against unfair competition via online content. Thereby, the OGH came to the
conclusion that jurisdiction is established if online content is accessible in a member
state and is claimed to have an impact on the market of a member state.
3.4.2.2. OGH, 2016-12-20, 4 Ob 45/16w
The claimant was a corporation residing in California (USA). It owned the EU
trade mark ‘Stubhub’. The defendant was located in Germany. He registered the
domains ‘stubhub.at’ and ‘stubhub.ch’ (Switzerland) without publishing any content on
those websites. The claimant stated that the defendant infringed its EU trade mark and
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violated laws against unfair competition by domain grabbing. It therefore applied for
injunctive relief and a transfer or deletion of the contentious domains.
Under article 97(5) of the EU Trade Mark Regulation (Regulation (EC) no.
207/2009), the OGH rejected the jurisdiction chosen, stating that the place ‘in which an
act of infringement has been committed’ pursuant to article 97(5) cannot be seen
similarly to ‘the place where the harmful event occurred’ pursuant to Art 5(3) of the
Brussels I Regulation. The former only includes the place there the tortfeasor took
action, not the place where the damage occurred. The OGH referred to the Hejduk case,
where the CJEU (maybe obiter) stated that, in online situations, the place where an act
of infringement is committed is in the member state in which the technical process that
led to an infringement was triggered. In the case under consideration, that member state
was Germany, not Austria.
However, the OGH ruled that as far as claims under the laws against unfair
competition were at issue, jurisdiction was established based on article 5(3) of the
Brussels I Regulation. It reiterated the CJEU’s rulings according to which the eDate
Advertising principle (jurisdiction can be chosen in the country where the claimant’s
centre of interests lies) is also viable for intellectual property claims (Wintersteiger)
and unfair competition claims (Coty).
As a result, the OGH found that the Austrian market needed to be the place where
the harmful event occurred. Both domains (‘.at’ and ‘.ch’) affected the Austrian market
and prevented the claimant from operating his business in Austria by using the
contentious domains, as the Swiss top-level domain (‘.ch’) is also used by Austrian
consumers. Therefore, Austrian jurisdiction was in principle found to be established.
However, this finding was only valid for the injunctive relief.
Regarding the transfer or deletion of a domain, the OGH stated that for countryspecific top-level domains, only the courts of the member state in which the domain is
registered can have jurisdiction. Otherwise possible choices of jurisdictions would get
out of hand, which would be an incentive for ‘forum shopping’. Based on that, Austrian
jurisdiction for a transfer or deletion of the domain was found to be established only for
the domain ‘.at’, but not for ‘.ch’.
3.4.2.3. OGH, 2018-12-20, 4 Ob 181/18y
The claimant was a registered association for surveying the market and ensuring
free competition. The defendant was a corporation based in Switzerland selling tickets
for events worldwide over the Internet, using the top-level domains ‘.com’ and ‘.at’.
The claimant applied to prohibit the defendant’s commercial activities as a ticket
agency, as it did not have an appropriate licence.
The OGH found Austrian jurisdiction to be established under article 5(3) of the
Lugano Convention. It referred to several rulings of the CJEU, in particular Coty
Germany, stating that the member state where the harmful event occurs is where the
market is affected and hence the national law against unfair competition is violated.
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Regarding infringements committed online, the website’s accessibility is relevant. As
violation of Austrian competition law was claimed and the defendant’s website was
accessible from Austria, Austrian jurisdiction was established.
3.4.3.

Applicable law

3.4.3.1. OGH, 2006-11-21, 4 Ob 62/06f
The claimant was an Austrian association of lawyers with the purpose of securing
its members’ interests by enforcing unfair competition claims. The defendant,
established in Great Britain and Germany, operated the ‘go-limited.de’ website,
advertising and offering services regarding the foundation of English ‘Limited’
companies. The claimant applied for an injunction to prevent the defendant from
offering these services over the Internet and claimed infringement of Austrian
competition law.
Regarding the online advertising activity, the OGH found the pertinent conflictof-laws rule to be section 20 of the ECG (Austrian e-commerce law). However,
according to section 21(10) of the ECG, and corresponding to article 1(5)(d) of the ECommerce Directive, the country-of-origin principle is not applicable to representation
of a client and defence of his/her interests before the courts. The OGH held that this
does not include legal counsel services like the ones offered by the defendant.
Furthermore, the defendant did not represent his clients before a court. According to
the CJEU (C-447/00, C-182/00), the court which administers the commercial register
of companies is not to be treated as a court, but as an authority.
As a result, the country-of-origin principle was found to be applicable. To protect
specific rights, section 22 of the ECG allows for exhaustive exceptions to this principle.
In this particular case, the claimant argued for a derogation based on the protection of
public order (section 22(2)(1) of the ECG) and on the protection of consumers (section
22(2)(5) of the ECG). The OGH found the derogation rules to be not applicable. Firstly,
corporation founders cannot be consumers in the sense of the E-Commerce Directive.
Secondly, the advertisement for the foundation of a ‘Limited’ company (that requires
very little assets) was found to be no threat to public order, as the Austrian laws of
minimum assets themselves do not absolutely protect creditors. As a result, the countryof-origin principle was upheld and German law was applicable.
3.4.3.2. OGH, 2009-07-14, 4 Ob 30/09d
The claimant operated an online photo shop in Austria offering a variety of photo
manufacturing services. The defendant was a company based in Belgium and
specialising in digital photo products and online applications. On her website, she
offered the manufacturing of digital photos worldwide. The claimant applied for an
injunction to prevent the defendant from offering her services of printing digital photos
to the Austrian market without the required commercial licence.
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The OGH decided that the defendant’s advertising and distributing activity was
electronic commerce in the sense of section 3(1) of the ECG, even though the actual
product was not electronic commerce. This conclusion was drawn considering recital
18 of the E-Commerce Directive. Therefore, pursuant to the country-of-origin principle
enshrined in section 20(1) of the ECG, Belgian law was found to be applicable for the
defendant’s online activity.
3.4.3.3. OGH, 2011-08-09, 17 Ob 6/11y
The claimant was a company called ‘alcom International GmbH’, based in
Germany. Its website was registered under the top level domain ‘.de’. The defendants
were another company doing similar business and its managing director. The director
registered the corporate name ‘alcom worldwide’ in Asia. To establish a worldwide
online shop operating from Asia, he furthermore registered the domains ‘alcominternational.at’, ‘.ch’, ‘.li’ and ‘.eu’. The claimant brought an action for an injunction
prohibiting the defendants from using these domains on the grounds of misguidance, a
violation of trade mark rights (the registered company name) and domain grabbing.
The OGH differentiated between the separate legal infringements to determine
the applicable law. For the disallowed use of the company name, it found article 8(1)
of the Rome II Regulation to be pertinent. According to recital 26 of the regulation,
intellectual property also includes industrial property rights such as trade marks and
trade names. The use of the claimant’s trade name within the contentious domains
therefore was found to be an infringement of intellectual property. Under article 8(1) of
the Rome II Regulation, the law applicable for an infringement of intellectual property
is the law of the country for which protection is claimed. The court assumed that
protection was claimed for Austria, hence Austrian law was found to be applicable. It
added that the country-of-origin principle in article 3(1) and (2) of the E-Commerce
Directive was irrelevant for trade mark rights according to article 3(3) in conjunction
with the Annex.
For the domain grabbing and the misguidance – both unfair competition claims –
the OGH found article 6 of the Rome II Regulation to be the relevant conflict-of-laws
rule. It pointed out that if the act of unfair competition is exclusively affecting the
claimant’s interests, article 6(2) of the Rome II Regulation is applicable, which refers
to article 4 of the Rome II Regulation. The domain grabbing was found to be most likely
exclusively affecting Alcom International’s interests. Pursuant to article 4(1) of the
Rome II Regulation, the law of the country where the damage occurs is applicable.
However, the OGH was uncertain whether the harm occurred in the member state of
the influenced market or in the member state in which the claimant was established. As
both German and Austrian law reach the same result, the OGH left the question open.
For the misguidance claim, the exclusiveness was denied, and the application of
article 6(1) of the Rome II Regulation led to the law of the country where competitive
relations or the collective interests of consumers were affected. Hence, the OGH found
Austrian law to be applicable.
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3.4.3.4. OGH, 2013-05-23, 4 Ob 29/13p
The defendant, established in the Czech Republic, operated a pharmaceutical
online shop for the Austrian market. The claimant was a public corporation representing
the interests of Austrian pharmacists and was therefore entitled to file claims based on
the law against unfair competition. The claimant applied for an injunction that
prohibited the defendant from doing business in a way that suggested it was based in
Austria.
The OGH found that pursuant to article 6(1) of the Rome II Regulation, the law
applicable is the law of the country where competitive relations or the collective
interests of consumers are (likely to be) affected. Concerning advertising issues, the
place of impact on the countervailing market power is relevant. The defendant’s
advertisement consisting of print material and websites was exclusively directed to
Austria, so Austrian law was applicable.
The court found this result especially valid for the defendant’s websites. It
rejected seeing section 20(1) of the ECG as an overriding mandatory norm in the sense
of article 27 of the Rome II Regulation, referring to the judgment of the CJEU in eDate
Advertising. It pointed out that, according to the CJEU, an implementation of the ECommerce Directive must ensure that the provider of an electronic commerce service
is not subject to stricter requirements than those provided for by the substantive law
applicable in the member state in which that service provider is established. The OGH
therefore determined only this regulatory content to be overriding lex specialis, and
held that it should only be relevant on the level of substantive law. Section 20 of the
ECG as a genuine conflict-of-laws rule should only be applicable outside the scope of
application of EU private international law.

4. Conclusions
Generally, the few reported cases on Internet-related private international law
seem to be quite satisfactory. Internet-related legal problems mostly follow a similar
pattern, e.g. pertaining to the direction of activities towards the state of habitual
residence of the consumer. Nevertheless, the related questions may vary in detail, as set
out in this report. Austrian courts are aware of such differences, which has led to various
preliminary rulings. Through these referrals, e.g. in Pammer and Hotel Alpenhof, the
Austrian courts have added to the development of relevant CJEU case law. It can be
observed that Austrian courts follow the interpretation advanced by the CJEU, e.g.
making reference to eDate Advertising. This shows that Austrian courts give due
attention to the pertinent case law of the CJEU.
As mentioned above, Internet-related problems in contractual cases mainly
occurred in the context of jurisdiction under article 17 of the Brussels I-bis Regulation
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or its predecessors. Given the rather extensive jurisprudence of the CJEU by now, this
particular problem may attract less attention by the higher courts in Austria in the future.
For the same reasons, the number of preliminary ruling proceedings before the CJEU
may decrease due to the fact that the CJEU has already made substantial clarifications.
It can be inferred from this that the system of preliminary rulings seems to work quite
well at least in the field of Internet-related private international law.
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BULGARIA
SUMMARY: 1. Introduction: the implementation of private international law in
Bulgaria. - 2. Bulgarian case law applying European private international law in Internetrelated situations: contractual obligations. - 3. Bulgarian case law applying European
private international law in Internet-related situations: non-contractual obligations. – 4.
Conclusions.

1. Introduction: the implementation of private international law in
Bulgaria
Bulgarian private international law is no exception to the overall tendency for
communitarisation of this branch of law in member states. The most important
internal source of private international law – the Code of Private International Law
(CPIL)7, being the general codified act of PIL - was intentionally drafted in line
with the then existing Council Regulation (EC) no. 44/2001 of 22 December 2000
on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and
Commercial Matters (the Brussels I Regulation) and the Rome Convention of 19
June 1980 on Applicable Law to Contractual Obligations. There is no significant
difference between the conflict rules of the CPIL and those of the EU sources. The
Bulgarian legislature confirms the utmost importance of EU sources of PIL having
in mind that the relationship between the two set of rules could be of these kinds:
1. national law supplementing the EU sources where additional national
codification is needed to provide for their smooth application;
2. nationalisation of the subject-matter by repeating the EU sources redrafted in
national rules;
3. transposition of EU PIL rules to cases connected with third states;
4. adaptation or modification of EU rules for application by national courts.
Bulgarian internal PIL sources opt for points 1 to 3 of the above. In some cases,
national rules supplement and further develop the provisions of EU sources, as in
the case of Part VII of the Bulgarian Civil Procedure Code (CPC), articles 608 to
627i, whose rules apply only in relation to the provisions of a number of EU
Regulations8. The provisions of Part VII of the CPC clarify which are the competent
7

Promulgated in State Gazette issue 42 of 17th of May 2005, in force as of 21st of May 2005.

8

Regulation (EC) no. 1393/2007 of the European Parliament and of the Council of 13 November
2007 on the service in the member states of judicial and extrajudicial documents in civil or
commercial matters; Council Regulation (EC) no. 1206/2001 of 28 May 2001 on cooperation

INTERLEX-800839

25-11.-20

~ 49 ~

D2.2 Analysis of the data (…) national basis

national authorities for the application of EU secondary sources, the type of acts
issued and the respective procedure to be followed in the areas where the EU
regulations leave room and refer to member state legislation.
The rules of Part VII of the CPC being valid for the operation of EU sources are
also relevant to applying European PIL in Internet-related situations and, especially,
on the subject of the recognition and enforcement of foreign judgments. However,
there are no special rules in the CPC related to Internet cases with cross-border
implications.
As mentioned above, the general Bulgarian private international law
codification – the CPIL – contains rules for international jurisdiction, applicable
law, and recognition and enforcement of foreign decisions. Having in mind the
direct application of regulations in all member states, the provisions of the CPIL
could be relevant in cases where the defendant in an Internet related case is
domiciled outside the member state or in cases which don’t fall within the scope of
EU sources (applicable law, torts, personality rights9). In cases where the defendant
is not domiciled in a member state, claimants - Bulgarian citizens and corporations
registered in Bulgaria - could take advantage of the exorbitant rule of article 4,
paragraph 1, point 2 of the CPIL providing for the jurisdiction of Bulgarian courts
(forum actoris).
In the field of applicable law, the rules of the special provision for torts to
personality rights of article 108 of the CPIL, called “Violation of rights related to
personality”10, come into play. The special personality tort conflict rule of article
between the courts of the member states in the taking of evidence in civil or commercial matters;
Regulation (EU) No 655/2014 of the European Parliament and of the Council of 15 May 2014
establishing a European Account Preservation Order procedure to facilitate cross-border debt
recovery in civil and commercial matters; Regulation (EC) no. 805/2004 of the European Parliament
and of the Council of 21 April 2004 creating a European Enforcement Order for uncontested claims;
Brussels I Regulation; Regulation (EU) No 1215/2012 of the European Parliament and of the
Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters (Brussels Ibis Regulation); Regulation (EC) no. 861/2007 of the
European Parliament and of the Council of 11 July 2007 establishing a European Small Claims
Procedure; Regulation (EC) No 1896/2006 of the European Parliament and of the Council of
12 December 2006 creating a European order for payment procedure; Council Regulation (EC) no.
4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of
decisions and cooperation in matters relating to maintenance obligations; Regulation (EU)
No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction,
applicable law, recognition and enforcement of decisions and acceptance and enforcement of
authentic instruments in matters of succession and on the creation of a European Certificate of
Succession.
9

As per article 1, paragraph 1 “g” of the Rome II Regulation, non-contractual obligations arising
out of violations of privacy and rights relating to personality, including defamation, are not
governed by the uniform conflict rules of the Regulation, and national PIL sources are relevant.

10

Article 108:

(1) The obligations arising out of a violation of rights relating to the personality by the mass
communication media, and in particular print publications, radio, television or other means of
dissemination of information, shall be governed, at the election of the person sustaining damage, by:
1. the law of the State in which the said person is habitually resident, or 2. the law of the State within
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108 of the CPIL is restricted to cases where damage is caused by the media, in
particular print publications, radio, television, or other means of proliferation of
information. The notion of other means of communication encompasses cases of
torts committed on the Internet. The general rule is that the claimant is entitled to a
unilateral choice of lex delicti and has three options, including the law of the state
of the habitual residence of the claimant11. The aim is to offer the damaged party
greater protection than that provided by the general conflict-of-law rule for tort
contained in article 105 of the CPIL, bearing in mind that the person alleged to be
liable is capable of bringing the damaging content to a large audience – the public
of the media. The first option for the law of the habitual residence of the claimant
respects the principle that, especially in cases of defamation, the reputation of the
damaged person shall be deemed most substantially inflicted in the place of the
centre of life interests of the claimant. Thus, the national rule of article 108,
paragraph 1, point 1 of the CPIL is close to the criteria for determination of the
place of damage as per the ECJ ruling in the eDate case12. The second option as per
article 108, paragraph 1, point 2 of the CPIL is the law of the place where the
damage occurs, but unlike the approach of the ECJ in eDate, this place is rather
connected to the state in which the tortuous content is distributed or, in the event of
Internet tort, the accessibility of the webpage13. There is a condition for the claimant
to choose between the law of his/her habitual residence or that of the place where
the damage occurs as per article 108, paragraph 2 - the person alleged to be liable
must have reasonably foreseen that the damage would occur within the territory of
the state in question. This additional requirement balances the interests of the person
alleged to be liable and those of the damaged party and pleads for predictability in
the determination of applicable law. There is no Bulgarian jurisprudence about the
contents of the foreseeability test, but it is presumed that mere accessibility of a web
page can’t be sufficient proof. In order to demonstrate to the court that the person
alleged to be liable had foreseen the impact of his/her behaviour in the state in
question, clear indications of the direction of the webpage of the media is needed.
whose territory the damage occurred, or 3. the law of the State of the habitual residence or the place
of business of the person claimed to be liable.
(2) In the cases referred to in points 1 and 2 of Paragraph 1, the person claimed to be liable must
have reasonably foreseen that the damage would occur within the territory of the relevant State.
(3) The right of reply upon violation of rights relating to the personality by the mass communication
media shall be governed by the law of the State in which the place of publication or transmission of
the broadcast is situated.
(4) The provision of Paragraph (1) shall furthermore apply to obligations arising from violation of
rights related to protection of personal data.
11

The rule is close to those of article 1.45 of private international law Act of Lithuania and to
article 99, paragraph 2 of the Code of Private International Law of Belgium;

12

ECJ eDate joined cases C-509/09 и C-161/10, paragraph 49;

13

Mincheva – Stancheva, V. Commentary of Code of Private International Law, Sibi, Sofia : 2010,
p.534
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The case could be complicated in the instances of Internet media with world-wide
reach, especially those using English for its primary version or when English is one
of many language versions. So, the national rule for choice of the law of the state
of habitual residence of the damaged person, or of the state where the webpage is
accessible, is combined with the requirement for direction of the publication, which
is considerably different to the simple access approach or unrestricted forum actoris
in determining jurisdiction as per article 7, paragraph 2 of the Brussels II-bis
Regulation. The last option as per article 108, paragraph 1, point 3 of the CPIL is
for the law of habitual residence or of the place of business of the person alleged to
be liable, normally being the place where the illegal behaviour has been carried out,
where the tortuous content has been created, and where the decision for starting the
technical process for publication on the Internet has been taken. Where the damaged
person does not make a choice of law, or where the personality right has been
affected by publication on the Internet by persons not characterized as media, the
general choice-of-law rules of article 105 of the CPIL come into play. The
provisions of article 105 of the CPIL are similar in content to those of article 4 of
the Rome II Regulation14. In cases of cross-border Internet-based torts, the
possibility that both parties have common habitual residence is not great, and the
main rule for the place where the damage occurs will be applicable.
There is no Bulgarian case law on Internet-related cases of personality rights
torts, bearing in mind that the jurisprudence on article 105, paragraph 1 of the CPIL
in cases of body injuries closely follows the ECJ’s interpretation of article 4,
paragraph 1 of the Rome II Regulation15. The underlying logic is that the text of
article 105 of the CPIL has been drafted in compliance with the Proposal for a
Regulation on the Law Applicable to Non-contractual Obligations16. Thus, the place
of damage in instances of breach of personality rights via the Internet should be the

14

Article 105:

(1) The obligations arising out of a tort or delict shall be governed by the law of the State within
whose territory the direct damage occurs or it is likely to occur.
(2) Where the author of the tort or delict and the person sustaining damage both have their habitual
residence or a place of business in the same State at the time when the damage occurs, the law of
that State shall apply.
(3) Notwithstanding the provisions of Paragraphs 1 and 2, if it appears from the circumstances as a
whole that the tort or delict is manifestly more closely connected with another State, the law of that
other State shall apply. A manifestly closer connection may be based on a pre-existing relationship
between the parties, such as a contract that is closely connected with the tort or delict in question.
15

According to Ordinance of Sofia City Court no. 5884 of 8th of March 2019 on civil case 4701/2014,
the place of damage in case of a claim for compensation by relatives of a deceased person for harm
that the relatives have personally suffered is the state in which the initial damage – where the traffic
accident occurred and not the state of the habitual residence of the claimant – in accordance with the
interpretation of the ECJ in Lazar case C – 350/14.

16

COM(2003) 427 final
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centre of interest of the person, that is presumed to be the habitual residence17 for
natural persons and registered seat (office) for corporate entities18.

Bulgarian courts, however, are sceptical about the mere accessibility of a
website on Bulgarian territory as grounds for bringing a claim before them19. Thus,
the approach in determining applicable law as per the general conflict rule of article
105, paragraph 1 of the CPIL would be to apply the law of the country of the centre
of interests of the harmed person. If it is impossible to ascertain where is this place,
the escape clause is that the state with which the dispute is most closely connected
(lex proxima) as per article 2, paragraph 2 of the CPIL, will apply20.
In the area of consumer protection, the substantial EU law has been transposed
into internal Bulgarian legal sources. The rules of Directive 2000/31/EC of the
European Parliament and of the Council of 8 June 2000 on Certain Legal Aspects
of Information Society Services, in Particular Electronic Commerce, in the Internal
Market ('Directive on Electronic Commerce') have been implemented in the
Bulgarian Law on Electronic Commerce21. The Bulgarian Law on Consumer
Protection22 relates to the provisions of the main EU substantial sources of
consumer protection like Directive 93/13/EEC of 5 April 1993 on Unfair Terms in
Consumer Contracts as amended by Directive 2011/83/EU of the European
Parliament and of the Council of 25 October 2011 on Consumer Rights, Directive
2013/11/EU of the European Parliament and of the Council of 21 May 2013 on
Alternative Dispute Resolution for Consumer Disputes and Amending Regulation
(EC) no. 2006/2004 and Directive 2009/22/EC (Directive on Consumer ADR) and
others.
In the process of transposing the above acts, the Bulgarian legislature
formulated two special rules concerning PIL issues in the areas of online services
and consumer protection. The first is ithe provision called “Applicable law in

17

ECJ eDate Joined cases C-509/09 и C-161/10, paragraph 49

18

ECJ Bolagsupplysningen C – 194/16, paragraph 41

19

In Decision no. 410887 of 18th of May 2018 of the Sofia Municipal Court on civil case 40526/2017,
the court expressly stated its reluctance to determine international jurisdiction based on the
accessibility of a webpage . It pointed out that since the Internet is ubiquitous by nature, no damage
had occurred specifically in the territory of Bulgaria, and dismissed the claim.

20

The CPIL has an overreaching escape clause in its initial provisions, applicable to all conflict rules
for applicable law. article 2, paragraph 2 states - If the applicable law cannot be determined on the
basis of the provisions of Part Three herein, the law of the State with which the relationship has the
closest connection by virtue of other criteria shall apply.

21

Promulgated in the State Gazette, issue 51 of 23rd of June 2006, in force as of 24.12.2006

22

Promulgated in the State Gazette, issue 99 of 9th of December 2005, in force as of 10.06.2006
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providing information society services” in article 19 of the Law on Electronic
Commerce (LEC)23. The provision is the result of transposition into Bulgarian law
of article 3, paragraphs 1 to 4 of the Directive on Electronic Commerce, or the
principle of country of origin. According to article 19, paragraph 2 of the LEC, the
place of activity is the place where the provider pursues his/her business activities
for an indefinite period. The availability and use of the technical means and
technologies needed for the provision of services are not sufficient grounds per se
for the determination of the place of activity of the information society services
provider. The legal definition of article 19, paragraph 2 of the LEC is formulated
on the basis of recital 19 of Directive 2000/31/EC, but departs from it in an
important way, since rather than “place of establishment”, it refers to the expression
“place of economic activity”. It is true that recital 19 of Directive 2000/31/EC
employs the “place of economic activity” as the main criterion for the determination
of the place of establishment, but it is combined with the requirement for the settled
and fixed character of the activities. Otherwise, it would be very hard to define one
single place of establishment, if the provider maintained activities in several
member states. In the jurisprudence of Bulgarian courts, the definition of place of
establishment of the information society services provider is perceived to be the
registered seat of the defendants, according to Google Ireland Limited & YouTube
LLC24. The court refused to apply respective Bulgarian laws regulating the
provision of online media services to defendants on the grounds of article 19 of the
LEC because their seat was located in another member state. This approach by the
courts to interpret the term “establishment” is not in line with recital 19 and article
3, paragraph 1 of Directive 2000/31/EC. The reason for such an interpretation for
place of activities in article 19, paragraph 2 of the LEC is the ambiguity of the
criteria used, which, in the reasoning of the court, could be identified as the seat of
the provider.
Other special PIL rules are contained in article 3, paragraphs 2 and 3 of the Law
on Consumer Protection (LCP). Under article 3, paragraph 2 of the LCP, any
contractual clause providing for the application of a law of a third state and which
denies the applicability of the provisions of this law or the laws of another member
state is void. This formulation is an effort to transpose the ratio underlying article
6, paragraph 2 of Directive 93/13/EEC and article 25 in connection with recital 10
of Directive 2011/83/EU. However, neither the provision of article 6, paragraph 2
of Directive 93/13/EEC, nor that of article 25 of Directive 2011/83/EU, deny the
option of choosing the law of a third country. The choice of law for consumer
contracts is subject to the restrictions set out in article 6, paragraph 2 of the Rome I
Regulation, which enables choosing the law of a third state, but keeps the consumer
protected by the rules of the applicable law of the state of the habitual residence of
the consumer, which can’t be derogated by agreement. The provision of article 3,
paragraph 2 of the LCP shall be construed that the contractual clause for the choice
23

In article 19, paragraph 1 of the Law on Electronic Commerce, the requirements for starting and
conducting activities consisting of information society services are regulated by the laws of the state
of the economic activities of the provider of services, except where this place is outside the territory
of the European Union.

24

Decision no. 6845 of 8th of June 2016 of the Supreme Administrative Court on administrative case
6715/2015
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of law of a third state is valid, while the application of the mandatory rules for
consumer protection of LCP is respected. The operation of mandatory rules for
consumer protection of the LCP is guaranteed only if the contract has a connection
with the territory of Bulgaria (article 6, paragraph 2 of Directive 93/13/EEC).
Next, as a result of a legislative reform in 2017, consumer disputes cannot be
brought before arbitration tribunals, and they can’t be subject to arbitration
agreements25 for fear of nullity.
In conclusion, Bulgarian legislation does not contain special private international
law rules regulating Internet-related situations in the area of contracts, noncontractual relations, IP rights or personality rights. The rules on international
jurisdiction contained in the Brussels I-bis Regulation and the conflict-of-law rules
on contractual and non-contractual obligations of the Rome I and Rome II
Regulations are relevant. There is no tendency in national legislation to mirror or
further clarify the EU acts, except for matters of procedure, where part VII of the
CPC contains national rules supplementing the EU legislation. The rules of article
108 and article 105 of the CPIL fill the gap left by the Rome II Regulation in
defining applicable law for Internet-related cases of personality rights torts. As
regards the transposition of EU substantive legislation into Bulgarian legislation,
there are no special national rules related to Internet-related situations, with the
exception of article 19 of the LEC, which is a way of transposing the country-oforigin principle of article 3, paragraph 1 of the Directive on Electronic Commerce.
The latter is not a conflict-of-laws rule for Internet-related situations, but it applies
in order to determine the mandatory requirements for information society
services26.

2. Bulgarian case law applying European private international law in
Internet-related situations: contractual obligations.
There is not an abundance of Bulgarian case law concerning the application of
EU private international law sources in the context of Internet-related situations.
The study of Bulgarian jurisprudence has detected a core of eleven decisions on
civil and commercial cases by courts of different ranks. Six rulings were issued by
second instance courts in appeal proceedings (regional courts and appellate courts)
and five by first instance courts (municipal courts). An important issue that needs
to be underlined is that the Bulgarian Supreme Court of Cassation (Върховен
касационен съд) did not issue any decision concerning private international law
matters in Internet environments, not even any so-called decision on interpretation,
or regular case law with mandatory rulings for lower instance courts. There are
several reasons for this. Some decisions of the lower courts refer to consumer
disputes, and since the corresponding claims entail small amounts, they cannot be
25

Article 3, paragraph 4 of the Law on Consumer Protection

26

ECJ eDate Joined cases C-509/09 и C-161/10, paragraph 68
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subject to appeal before the Supreme Court. Another reason is that the small number
of disputes haven’t provoked the highest court to issue acts of mandatory instructive
interpretation to lower courts because no controversial jurisprudence had arisen in
Internet-related cases.
A more detailed Bulgarian jurisprudence on Internet-related PIL cases is to be
developed in the next few years, and hopefully will bring those issues to the
attention of the Supreme Court of Cassation (Върховен касационен съд).
The analysis of relevant case law shows the clear predominance of torts arising
from copyright infringements for unauthorized use of works of literature and
photographs on the Internet27. The second largest group of cases concerns online
contracts for transport of passengers and their luggage by air28. A third group of
decisions relates to consumer contracts concluded via the Internet and the fulfilment
of criteria for directing a professional’s activities toward the member state of the
consumer’s domicile29.
On the other hand, the research does not show any case having cross-border
implications related to personality rights torts committed via the Internet, including
defamation. Neither was detected any case law regarding the infringement of
industrial property rights (trade marks, patents, and designs) either subject to
national or to international registration or disputes concerning competition
protection.

2.1 Contracts
In the sphere of contractual relations related to the Internet, all cases concern
the breach of obligations of air carriers in contracts for air transport of passengers
and of their luggage30. Contracts for carriage of passengers are excluded from the
scope of protected contracts under article 17, paragraph 3 of the Brussels I-bis
Regulation, and this is confirmed by Bulgarian jurisprudence without controversy.
Two of the disputes arose from cancellation and one from flight delay. In all the
cases, the substantive provisions of Regulation (EC) no. 261/2004 of the European
Parliament and of the Council of 11 February 2004 Establishing Common Rules on
27

6 of 9 cases

28

4 of 9 cases

29

One case

30

Decision of Varna Regional Court no. 4926 of 03rd of December 2018 on civil case 15465/2017;
Injunction of Varna Regional Court no. 1944 of 4th of June 2018 on private appeal commercial case
649/2018; Decision of Plovdiv Regional Court no. 1471 of 18th of April 2019 on civil case 14899
of 2018; Decision of the Sofia Regional Court of 24th of October 2013 on civil case 19467 of 2012
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Compensation and Assistance to Passengers in the Event of Denied Boarding and
of Cancellation or Long Delay of Flights, and repealing Regulation (EEC) no.
295/91, applied. In all the instances analysed, the Internet aspect related to the
conclusion of the contract for air carriage from a distance via webpage using online
tools (apps). The cross-border element has brought some complications regarding
international jurisdiction and applicable law to the claims for compensation against
air carriers, while the Internet topic was not the focus of court reasoning. In one of
the cases, the regional court found out that a choice-of-law clause which is
technically displayed as a mandatory condition of the website for completing the
ticket reservation, by clicking consent to the general terms, is not valid31. In another
case, one of the central objections of the defendant and the reasoning of the
competent court were focused on the validity of a prorogation clause for choice of
court for the domicile of the air carrier, contained in general terms and conditions
published online, to which the passenger consented by click-wrapping32. The court
found the choice-of-court agreement to be not valid and decided to hear the case on
the basis of the special jurisdiction rule of article 7, paragraph 1, “b”, in the 2nd
indent of the Brussels I-bis Regulation.
Selection of case law: an outline
Three decisions are analysed below due to their importance for the application
of PIL sources.
1. Decision of Varna Regional Court no. 4926 of 3rd of December 2018 on civil
case 15465/2017
The Varna Regional Court was seised with a claim for payment of compensation
for delayed flight between and Milan, Italy and Sofia, Bulgaria. The applicant was
a company who had obtained the claim for compensation due to a contract for
transfer with the original passenger. The passenger had reserved and bought the
ticket via the Internet site of the air carrier. The defendant was an airline, domiciled
in the EU (Ireland), the flight being intra EU. The applicant claimed damages as per
article 7, §1 of Regulation (EC) no. 261/2004. The court proceedings followed the
issuance of a European order for payment, but the air carrier lodged an objection
against the order as per article 16, paragraph 1 of Regulation (EC) no. 1896/2006
of the European Parliament and of the Council of 12 December 2006 Creating a
European Order for Payment Procedure. The court didn’t specify the grounds for
jurisdiction in the case. Presumably, since the place of arrival was in the same
member state as that of the court, article 7, paragraph 1 “b” of the Brussels I-bis
Regulation applied – special jurisdiction for the place of provision of services by
the air carrier (judgment of the ECJ of 09 July 2009, Rehder, C-204/08, paragraph
31

Decision of Varna Regional Court no. 4926 of 03rd of December 2018 on civil case 15465/2017

32

Injunction of Varna Regional Court no. 1944 of 4th of June 2018 on private appeal commercial
case 649/2018
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43). The court didn't reason about the fact that the place of arrival (landing) was in
another city (Sofia) bearing in mind that the rule of article 7, §1 (b) of Brussels Ibis Regulation defines which court in the territory of respective member state shall
be seised.
As for applicable law, the court established that the express choice of Irish law
(being the law of the habitual residence of the air company), contained in the general
terms and conditions of the air carrier, is not valid. It was proved in the case that
the passenger had clicked on the options for being informed and for giving consent
to the terms and conditions before activating the button for payment of the ticket on
the Internet site of the carrier. The court cited article 5, paragraph 2 together with
recitals 32 and 23 of the Rome I Regulation and came to the conclusion that the
exclusion of passenger contracts from the scope of the special rules concerning
consumer contracts (article 6 of the Rome I Regulation) didn’t deprive natural
persons from special protection. The choice-of-law provision in the general terms
and conditions was regarded as unfair since it could not be reasonably expected that
the average informed customer would choose to apply the law of a state with which
(s)he has no economic or personal connection, bearing in mind that the centre of
living interests of the consumer is in another member state. Such an interpretation
is in line with recital 4 of Regulation (EC) no. 261/2004 on raising the standards of
protection for citizens. Thus, with the special source being Regulation (EC) no.
261/2004, the court can depart from the general rules for choice of law as per article
5, paragraph 2 “b” of the Rome I Regulation, which enables the choice of law of
the state of habitual residence of the carrier. The court further deliberated on the
form of the choice of law, which was laid down as a mandatory condition of the
website for completing the ticket reservation by clicking consent to the general
terms. Such an interpretation is consistent with the obligation to information to
passengers about their rights as per article 14 of Regulation (EC) no. 261/2004,
notwithstanding that this rule is related to announcing the rights guaranteed by the
regulation and is not a general rule for providing data to consumers. The court didn’t
refer to the judgment of the ECJ of 21 May 2015, El Majdoub, C – 332/14, which
enables the prorogation of jurisdiction by ‘click-wrapping’ on general terms and
conditions for contracts for sale, concluded by electronic means, and which
constitutes a communication by electronic means which provides a durable record
of the agreement, within the meaning of article 23, paragraph 2 of the Brussels I
Regulation, if that method makes it possible to print and save the text of those terms
and conditions before the conclusion of the contract. The same line of reasoning for
the relationship between the special sources for consumer protection and the EU
PIL sources is followed by the ECJ in the recent judgment of 2 May 2019, Pillar
Securitisation Sarl, C – 694/17, paragraph 43, on the material scope of article 15 of
the Lugano II Convention. The court makes no reference to the ECJ’s judgment of
28th July 2016 on Case C-191/15, Amazon, where it was observed that choice-oflaw agreements in consumer cases can’t be treated as unfair per se. The choice of
applicable law designating the law of the member state in which the carrier is
established is unfair only insofar as it displays certain specific characteristics
inherent in its wording or context which cause a significant imbalance in the rights
and obligations of the parties. The unfairness of such a term may result from a
formulation that does not comply with the requirement of being drafted in plain and
intelligible language as set out in article 5 of Directive 93/13. Where the effects of
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a term are specified by mandatory statutory provisions, it is essential that the carrier
informs the passenger of those provisions. The court made no deliberations on the
applicability of article 5 of Directive 93/13 on choice of law to air transport, nor on
whether the information needed was provided to the passenger before he could
consent to the clause. Instead, the court made a general analogy with consumer
protection as per article 6 of the Rome I Regulation.
Then, the court found Bulgarian law to be applicable - as per article 5, paragraph
2 of the Rome I Regulation - being the country where the passenger had his habitual
residence. The habitual residence of the passenger was proven on the basis of his
record in the real estate register and the companies’ register showing that the natural
person had real estates and a company with a seat in the territory of Bulgaria.
2. Decision of Plovdiv Regional Court no. 1471 of 18th of April 2019 on civil case
14899 of 2018.
The court ruled on a claim for payment of compensation for delayed flight as
per article 7, paragraph 1 of Regulation (EC) no. 261/2004. As in the previous case,
there was a choice-of-law clause for the law of the domicile of the air carrier, which
was part of the general terms and conditions of the contract for air transport. It was
proved in the case that the passenger had clicked on the options for being informed
and giving consent to the terms and conditions before activating the button for
payment of the ticket on the Internet site of the carrier.
The court, again, regarded the choice of law contained on the web page of the carrier
as not valid, being an unfair contract term. This time, the court made express
references and analysed the conformity of the choice-of-law provision with the
requirements of article 3 to article 6 of Directive 93/13/EEC of 5 April 1993 on
unfair terms in consumer contracts. The conclusion of the court is in line with the
reasoning of the ECJ in the Amazon judgment33 albeit without making a reference
to it. The court was of the opinion simply clicking on a dialogue box (hyperlink)
without the terms and the choice-of-law provision being displayed contradicts the
requirement of article 3, paragraph 1 of the Rome I Regulation. Also, expressing
choice of law in this way doesn’t meet the standard for being individually negotiated
as per article 3, paragraph 1 of Directive 93/13/EEC.
3. Injunction of Varna Regional Court no. 1944 of 4th of June 2018 on private
appeal commercial case 649/2018.
The Varna District Court was seised with an appeal related to a claim for
payment of compensation for delayed flight between and Milan, Italy and Sofia,
Bulgaria. The applicant was a company who had obtained the claim for
compensation due to a contract for transfer with the original passenger. The
defendant was an airline, domiciled in the EU (Ireland), the flight being intra EU.
The applicant claimed damages as per article 7, §1 of Regulation (EC) no.
261/2004. The court proceedings followed the denial of issuance of a European
order for payment as per Regulation (EC) no. 1896/2006. The first instance court
33

Judgment of the ECJ of 28th July 2016 on Case C-191/15;
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found that it lacked the jurisdiction to issue the order as per the Brussels I-bis
Regulation. Before the appeal court, the defendant made an objection that the Varna
court lacked international jurisdiction since the passenger has consented to the
general terms and conditions of the air carrier, the latter containing a choice-ofcourt provision in favour of Irish courts. There is a reference by the court to the
judgment of the ECJ of 21 May 2015, El Majdoub, C – 332/14, which enables the
prorogation of jurisdiction by ‘click-wrapping’ on general terms and conditions for
contracts for sale, concluded by electronic means and which constitutes a
communication by electronic means which provides a durable record of the
agreement, within the meaning of article 23, §2 of the Brussels I Regulation, if that
method makes it possible to print and save the text of those terms and conditions
before the conclusion of the contract. The court ruled that the prorogation of
jurisdiction in the general terms and conditions was valid due to its form, as per
article 25, paragraph 2 of the Brussels I-bis Regulation. The court departed from
the interpretation of article 23, paragraph 2 of the Brussels I Regulation given in El
Majdoub, C – 332/14, since the defendant had not proved to the court by which
means the passenger has concluded the contract - whether via the Internet or using
other means. Thus, the court extricated itself from the need to further elaborate on
the effect of the prorogation in the general terms and conditions. Finally, the court
reasoned about the place of arrival, which was in a different city from that of the
court, although in the same member state - Bulgaria. Article 7, paragraph 1 “b” of
the Brussels I-bis Regulation should be applicable as it allows special jurisdiction
for the place of provision of services by the air carrier (judgment of the ECJ of 09
July 2009, Rehder, C-204/08, paragraph 43). The local court in the city of Sofia
should have been seised since the territorial scope of article 7, paragraph 1 “b” of
the Brussels I-bis Regulation defines not only the state, but also the place of the
arrival.
2.2 Consumer protection
In the subject area of consumer protection, the research found no jurisprudence
of Bulgarian courts exemplifying complicated cases related to the Internet. In
particular, no significant case law was found on the sensitive topic of directing
business activities through a website of the provider of goods or services.
One case will be outlined regarding distance and sale of goods on a
consumer contract concluded via the Internet:
Decision of Sofia Regional Court no. 479492 of 30th of August 2018 on civil
case 17444/2017.
The case is related to a customer claim for reimbursement of price paid as a
result of a contract termination due to a defect in the purchased item and respective
denial for repair by the defendant. The customer bought a product from an Internet
sale platform based in Romania and operated by a Romanian company. The
Romanian company directed its marketing activities toward Bulgaria by actively
advertising the site thorough all kinds of media (TV, print, Internet media sites) in
the member state of the customer. The claimant purchased a cooker that proved to
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be defective during the warranty period. The claimant contacted the seller and asked
for the defect to be removed.
The court recognized the claimant's legitimate interest in bringing a legal action.
Pursuant to article 18, paragraph 1 in relation to article 17, paragraph 1 “c” of the
Brussels I-bis Regulation in relation to article 16 of the CPIL and article 113 of the
Civil Procedure Code, Sofia Regional Court, before which the claimant duly brought
the action, announced itself as competent to resolve the dispute. The international
jurisdiction was based on article 18, paragraph 1 in relation to article 17, paragraph
1 “c” of the Brussels I-bis Regulation, since the product as per its characteristics - a
cooking oven - was acquired outside the professional activities of the claimant and
for personal use. The court didn't find it necessary to formulate special reasons why
the case fell into the scope of article 17, paragraph 1 “c” of the Brussels I-bis
Regulation, since it was clear from the facts given in the decision. The court
simultaneously cited sources of international jurisdiction with different origins - the
Brussels I-bis Regulation and Bulgarian Code of Private International Law (article
16) - which is not appropriate. Since the regulation is applicable, corresponding
national rules for international jurisdiction on consumer contracts are not relevant
and should not be applied as kind of "second guarantee" for the court proving its
power to hear the case. As for applicable law, although the body of the decision
made reference to article 6, paragraph 1 of the Rome I Regulation, it is related to
examining the statement of the claimant. It appears that the court fully accepted the
reasons of the claimant for application of Bulgarian law as the law of the member
state of habitual residence of the customer without further elaborations on the topic.
Furthermore, the court didn't expressly mention why Bulgarian law is to be applied,
simply citing the relevant rules of the Bulgarian Consumer Protection Act.

3. Case law applying European private international law in Internet-related
situations: non-contractual obligations
The research on Bulgarian courts’ jurisprudence on Internet-related noncontractual obligations disputes shows a clear predominance of cases related to
intellectual property rights torts rather than infringement of personality rights
(defamation, personal data protection). This is due to the fact that all traced
instances of Internet related personality rights’ infringements were committed in
the territory of Bulgaria with the persons alleged to be liable and injured parties
both established in Bulgaria, thus the proceedings were outside the scope of PIL.
On the other hand, in the area of IP rights protection, the cases of breach of protected
IP rights by publication of content on the Internet are common in Bulgarian courts.
All the selected cases concern copyright infringements related to online display of
a photograph without the consent of the author, or the sale of books on the Internet
without due licence rights. Six cases were selected in the course of the research;
four are about illegal use of photographs online and two are about copyright
infringement in the form of plagiarism, presenting other authors’ texts as original
texts in printed books distributed via the Internet.
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Regarding international jurisdiction, in five of the six cases34studied,
Bulgarian courts were found to be competent on the grounds of general jurisdiction
under article 4, paragraph 1 of the Brussels I-bis Regulation, since the domicile of
the defendant was in the territory of Bulgaria. Thus, the essential matter as to the
place of damage in Internet-related IP rights torts was not scrutinised by the courts.
However, since in a few of the cases claimants were domiciled in another member
state, it could be inferred that the courts relied on the security provided by the
general jurisdiction to claim the whole amount of damages irrespective of the web
service’s territorial connection with a specific state. This could point to the more
general observation that diverging criteria used in localizing Internet related torts
for personality rights35 and for IP rights36 and the subsequent intricacies regarding
abuse of copyright or of industrial rights, the latter being subdivided into registered
via national37 or via international procedure38 (EU trade mark, for example), leads
plaintiffs to concentrate all their claims before the court of the domicile of the
defendant (forum domicilii debitoris). The court of the domicile of the defendant
would not have the optimal connection to the subject-matter of the case regarding
the place of occurrence. It is also not in the best position for collecting the evidence.
Only in one of the cases studied39 did the claimant rely on the place where the
harmful event occurred as reason for determining the jurisdiction of Bulgarian
courts. The dispute in question concerned unauthorized commercial use of a
photograph on an Internet site of a singer. The Bulgarian court decided that since
the Internet is ubiquitous by nature, no damage had occurred on the specific territory
of Bulgaria and, consequently, the court dismissed the claim.
As for applicable law, all the cases concerned claims for damages due to
unauthorized use of photography or literature being tortuous in nature. The courts
have a clear tendency to apply Bulgarian substantive copyright law, especially the

34

Decision no. 1327 of 25th of June 2018 of the Sofia City Court on commercial case 1432 of
2017; Injunction no. 3746 of 8th of July 2019 of the Sofia City Court on commercial case 1166 of
2019; Decision no. 410887 of 18th of May 2018 of the Sofia Municipal Court on civil case
40526/2017; Decision no. 1189 of 2nd of July 2013 of the Sofia City Court on commercial case 11
of 2008; Decision no. 1959 of 14th of August 2017 of the Sofia Appellate Court on appeal
commercial case 4659 of 2016; Decision no. 27 of 4th of January 2018 of the Sofia City Court on
commercial case 7987 of 2016

35

ECJ eDate Joined cases C-509/09 и C-161/10; ECJ Bolagsupplysningen C – 194/16

36

ECJ case C -170/12 Pinckney; case C -441/13 Hejduk; case C – 523/10 Wintersteiger; Joined
Cases C-24/16 and C-25/16 Nintendo; Case C-172/18 AMS Neve; Case C-324/09 L’Oreal

37

case C – 523/10 Wintersteiger

38

Case C-172/18 AMS Neve; Case C-324/09 L’Oreal

39

Decision no. 410887 of 18th of May 2018 of the Sofia Municipal Court on civil case 40526/2017
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Bulgarian Copyright and Related Rights Act. In one of the cases, there is an express
reference to the conflict rule of article 8, paragraph 1 of the Rome II Regulation to
support applying the law of the state for which protection is claimed40. However, a
pattern could be outlined for the application of Bulgarian substantive copyright law
without any reference to article 8 of the Rome II Regulation or to any other conflictof-law rule, irrespective of its origin41. It seems that the underlying principle of lex
loci protectionis is so inherent to copyright tort claims that courts apply their
national laws as the law of the state for which protection is claimed without seeing
the need to point out the legal grounds. Note that in the area of copyright, Bulgaria
is a contracting party to the Universal Copyright Convention, adopted in Geneva,
and the Berne Convention for the Protection of Literary and Artistic Works, both
instruments providing a national regime for the protection of authors and their
works, and declared in article 99, paragraph 1 of the Bulgarian Copyright and
Related Rights Act. Thus, the right to remedy and damages for the illegal use of
pieces of art over the Internet were defined as per the provisions of Bulgarian laws.

3.1 Personality rights
As mentioned above, there are no cases dealt with by Bulgarian courts
concerning personality rights torts committed over the Internet having cross-border
implications.
3.2 Copyright
Regarding copyright matters related to the Internet, three cases are outlined
below.
1. Decision no. 410887 of 18th of May 2018 of Sofia Municipal Court on civil
case 40526/2017
Sofia Municipal Court was seised with a claim for the payment of EUR 1000,00
compensation under Regulation (EC) no. 861/2007. The applicant held the
copyright over a photograph and claimed that the defendant had illegally used the
40

Decision no. 1327 of 25th of June 2018 of the Sofia City Court on commercial case 1432 of
2017; Injunction no. 3746 of 8th of July 2019 of Sofia City Court on commercial case 1166 of 2019

41

Decision no. 410887 of 18th of May 2018 of the Sofia Municipal Court on civil case
40526/2017; Decision no. 1189 of 2nd of July 2013 of the Sofia City Court on commercial case 11
of 2008; Decision no. 1959 of 14th of August 2017 of the Sofia Appellate Court on appeal
commercial case 4659 of 2016; Decision no. 27 of 4th of January 2018 of the Sofia City Court on
commercial case 7987 of 2016;
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said photograph by publishing it on a website in order to promote the defendant’s
professional activity as a singer. In the claim, the applicant put forward the domicile
of the consumer as grounds for the international jurisdiction of the Bulgarian court.
The defendant submitted his response by filling in Part II of standard answer Form
C of Regulation 861/2007, objecting to the applicant’s statement that he had the
characteristics of a consumer and, in general, that a Bulgarian court should have the
jurisdiction to hear the small claim. At the request of the court, the applicant
clarified that he did not have the characteristics of a consumer and claimed that the
case was cross-border since the photograph had been published online and was
accessible in multiple member states. After assessment of all relevant facts together
with parties’ statements, the court found that Bulgarian courts lacked jurisdiction
and that the case should be dismissed. The reasoning of the court is related to the
interpretation of article 7, paragraph 2 of the Brussels I-bis Regulation. The court
came to the conclusion that the claim for breach of copyright by online publication
falls in the ambit of tort, and that the courts for the place where the harmful event
occurred shall have jurisdiction. Then, the court departed from the interpretation
given by the ECJ in its judgment of 03.10.2013 on case C -170/12 Pinckney and in
its judgment of 22.01.2015 on case C -441/13 Hejduk. From the text of the decision,
it appears that a Bulgarian court could have jurisdiction as the place where damages
occurred, since the claimant’s copyright offers protection for the territory of
Bulgaria, bearing in mind the restriction to rule only on the part of damage caused
within Bulgaria (judgment of the ECJ Hejduk, paragraph 36). By pointing out that
since the Internet is ubiquitous by nature, no damage had occurred on the specific
territory of Bulgaria, the court dismissed the claim. Following this line of argument,
damage resulting from Internet copyright tort has no territorial connection with
any court in a MS. It remains a point of specultion whether a Bulgarian court could
have found itself competent if the place of harmful behaviour, being the place of
activation of the process for the technical display of the photographs on the website,
had been in the territory of Bulgaria.
2. Decision no. 1327 of 25th of June 2018 of Sofia City Court on commercial case
1432 of 2017
The defendant uploaded on his website’s file server a photo of a natural person,
a citizen of the Federal Republic of Germany and domiciled in the Federal Republic
of Germany. The applicant claimed damages caused by loss of profit arising from
an infringement of an intellectual property right as well as losses suffered. The
defendant’s company claimed that there had been no infringement since the photo
in question hadn’t been available for third parties to see and therefore cannot be
considered as having been published. The court came to the conclusion that
international jurisdiction as per article 7, paragraph 2 of the Brussels I-bis
Regulation should be for the place where the harmful event occurred.
Unfortunately, the court didn't reveal how it came to the conclusion that the harmful
event occurred in the territory of Bulgaria with regard to the application of special
tort jurisdiction. It is presumed that publishing photos by a Bulgarian company on
its website with a Bulgarian national domain name is proof that the event giving
rise to harmful event was situated in Bulgaria. However, we could speculate
whether the court based its conclusion on the place of damage or on the place where
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the harmful event occurred. Even more interesting is that it appears that the domicile
of the defendant was in the territory of Bulgaria, but the court makes no reference
to general jurisdiction as per article 4, paragraph 1 of the Brussels I-bis Regulation.
If the grounds for general jurisdiction and for special jurisdiction are simultaneously
relevant to the same case, only the general one is applicable, which was not
discussed by the court, who directly went on to apply the special jurisdiction rule.
Concerning applicable law, the court applied article 8, paragraph 1 and article 15
of the Rome II Regulation concluding that for claims based on non-contractual
obligation arising from infringement of intellectual property rights, the applicable
shall be the law of the country for which protection is claimed – in this case
Bulgarian Law. Concerning the question of who is the holder of intellectual
property rights, which falls into the category of so-called preliminary question in
relation to tort matters, the court found that, as far as this matter is not covered by
applicable tort law as per article 15 of the Rome II Regulation, private international
law sources of the court before whom the action is brought are to be applied – article
71 and next of the Bulgarian Code on Private International Law. Thus, the court put
correctly in practice the principle of lex loci protectionis in the area of applicable
law. In order to resolve the case, the court investigated whether “publishing”,
according to the definition provided in § 2, point 2 of the additional provisions of
the Copyright and Related Rights Act, had taken place.
3. Decision no. 1959 of 14th of August 2017 of Sofia Appellate Court on appeal
commercial case 4659 of 2016
Sofia Appellate Court was seised in 2016 with an appeal against the judgment
of the court of first instance, Sofia City Court. The appeal proceedings concerned a
claim for payment of damages for breach of copyright over a book published by a
Bulgarian publisher and its distribution of several months in 2015. The applicant
was a Russian citizen domiciled in the territory of the Russian Federation, who was
the holder of copyright over the printed book. The author claimed that the defendant
had illegally printed and distributed copies of his book in the territory of Bulgaria
without having the rights for it. The book had been offered for sale via the Internet
in the Bulgarian market and proof was presented for such a sale. From the facts of
the case, it is evident that the Internet advertising and sales of the book was directed
to the territory of Bulgaria. The first instance court found the claim well-reasoned
and upheld it by awarding the claimant damages for breach of copyright. The appeal
court confirmed the decision and amended it by increasing the amount of
compensation for copyright tort. The appeal court gave no indication of the path
through which it came to the conclusion for having jurisdiction over the case.
Bearing in mind that the defendant was domiciled in the territory of Bulgaria, most
probably the general jurisdictional ground of article 2, paragraph 1 of the Brussels
I Regulation for the domicile of defendant had been applied. As for applicable
law, the court applied Russian contract law and Bulgarian copyright laws. First, in
order to rule on the end term for the distribution agreement, the court upheld the
explicit choice-of-law clause in favour of the Russian Federation’s laws. According
to Russian law, the licence agreement for copyright over pieces of works shall be
in writing. Since the defendant had not presented an additional agreement in writing
for extending the operation of the licence agreement, the agreement was not in force
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in 2015. The Court of Appeal cited a national Bulgarian source of applicable law –
article 93, paragraph 1 of the Code of private international law regarding the
operation of choice-of-law clause. Instead, the court should have applied article 3,
paragraph 1 of the Rome I Regulation having in mind its universal application and
the lack of restriction for parties to choose third state laws. Then, regarding
copyright tort, the court declared the Bulgarian Copyright and Related Rights Act
as relevant without providing any reasons for its applicability. The copyright tort
had been committed after the start of application of article 8, paragraph 1 of the
Rome II Regulation, which should have been applied. The end result, however, is
correct, since as per article 8, paragraph 1 of the Rome II Regulation, Bulgarian law
is the law of the state for which protection is claimed. The book had been published
in Bulgaria and had been offered for sale in Bulgaria via the Internet. The judgment
contains no analysis of where the event giving rise to damage from the online use
of copyright protected work had occurred, nor where the unlawful act of publishing
was committed. The court makes no reference to the fact that the amount of
compensation for damages generated by Internet sales covered only part of the
damage caused within Bulgaria (judgment of the ECJ of 22.01.2015 on case C 441/13 Hejduk, paragraph 36).

4. Conclusions
The study of the jurisprudence of Bulgarian courts concerning Internet-related
PIL issues reveals that there is a small number of cases without any dictum of
the higher Bulgarian judicial instance, the Supreme Court of Cassation
(Върховен касационен съд). In some categories of Internet-related disputes,
there is no evidence for any cases being dealt by Bulgarian courts, especially
regarding personality rights torts. In the sphere of contractual obligations, the
Internet aspect is not in the centre of the controversy and of court reasoning as the
Internet is only the media through which the contract is concluded. In one of the
cases, the court only examined that the web based platform for entering into contract
for air carriage is obliging the passenger to agree to general terms containing the
choice-of-court and choice-of-law provisions by clicking in order to complete the
request for services. The contents of the notion of “direction” of services and goods
to the member state of a customer as per art 17, paragraph 1 “c” of the Brussels Ibis Regulation show no difficulties for Bulgarian courts using the criteria
established by the ECJ. In particular, the circumstances pointing to direction of
activities by the trader domiciled in another member state are the advertising of the
webpage, the conditions for delivery of goods to the territory of Bulgaria and the
language of the webpage, bearing in mind that Bulgarian is not common in
international commerce.
In the area of intellectual property infringements, Internet intricacies don’t
represent a challenge for Bulgarian courts. All the cases could be characterized as
copyright torts, where the illegal act is the display of a photograph or the sale via
the Internet of protected pieces of art and literature. In no decision have the courts
come to the analysis of the ECJ case law regarding the place where the harmful
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event occurred as per article 7, paragraph 2 of the Brussels I-bis Regulation.
One of the reasons is that in almost all of the cases, the domicile of the defendant
was in the territory of Bulgaria. Most remarkable and significant for the problem is
a case in which the court refused to state on the claim for lack of international
jurisdiction since the copyright infringement was committed online by publication
of a photo. The court reasoned that acts of infringement on the Internet are
ubiquitous by nature and no damage had occurred in the territory of Bulgaria. The
court sees as unique criteria for localization of Internet IP torts the accessibility of
the web page, which is rejected by the court. The court didn’t mention the ECJ
authority in the judgment of 03.10.2013 on case C-170/12 Pinckney and in the
judgment of 22.01.2015 on case C-441/13 Hejduk.
In the area of applicable law to IP infringements, the courts apply Bulgarian
copyright laws without revealing the grounds for this following the principle of lex
loci protectionis established from a comparative perspective. The rules of article 8
of the Rome II Regulation regarding applicable law to IP torts have the same
underlying rationality, but courts cite only the material provisions of Bulgarian
copyright law providing for a national regime for foreign authors and for works
published abroad. No attention is paid to ECJ jurisprudence on the interpretation of
the Rome II Regulation.
In conclusion, critical assessment of Bulgarian jurisprudence on Internet-related
PIL issues is currently characterised by the restricted relevance of the localization
of effects of acts committed via the Internet. This is due to the small number of
cases. ECJ case law on Internet-related PIL cases is not referred to often or is even
disregarded, where the case falls into its scope. Diverging approaches in the ECJ
case law in localization of Internet committed acts affect legal security. There are
three approaches applied on different subject-matters – access approach, targeting
approach and causal event approach. They are related to the following principles
for determining international jurisdiction used in ECJ jurisprudence: principle of
targeting or of focalisation (consumer protection, infringement of IP rights);
principle of economic effect (unfair competition), principle of territoriality
combined with access (IP rights protection), principle of market effect (restriction
of competition), access principle or forum actoris (personality rights
infringements). Bulgarian courts are reluctant to accept the accessibility of the
Internet contents approach due to the ubiquitous character of the Internet.
On the basis of the research, outcome recommendations could be formulated in
several aspects:
1. National courts to acquire a higher degree of awareness of EU PIL instruments
and of ECJ jurisprudence on Internet-related PIL issues. This process could be
helped by information seminars and publications open to the judiciary;
2. To establish a more consistent and systemized approach by the ECJ to
requirements for localization of activities performed on the Internet;
3. To adopt special rules for international jurisdiction and for applicable law in
Internet PIL-related cases in the Brussels I-bis Regulation and in the Rome
Regulations. It is clear from the case law of Bulgarian courts that determining
the international jurisdiction in Internet-related cases represents a greater
challenge than the interpretation of conflict rules for applicable law.
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CZECH REPUBLIC
SUMMARY: 1. Introduction: the implementation of private international law in the Czech
Republic. - 2. Czech case law applying European private international law in Internet-related situations:
contractual obligations. - 3. Czech case law applying European private international law in Internetrelated situations: non-contractual obligations. – 4. Conclusions.

1. Introduction: the implementation of private international law in the Czech
Republic
Private international law in the Czech Republic before 2004
Czech private international law was historically codified in Act no. 97/1963 Coll., on
Private International Law and Rules on Procedure relating thereto (hereinafter referred
to as (1963 PILA). The 1963 PILA entered into force on 1 April 1964 and remained in
force until the end of 2013.
The 1963 PILA contained both conflict-of-law rules and procedural rules in one single
act. The 1963 PILA contained 70 provisions that were divided into two main parts. The
first part contained general provisions (§§ 1-2), conflict-of-laws rules for determining
the law applicable (§§ 3-31) and provisions dealing with the legal status of aliens (§§
32-36); the second part of the 1963 PILA contained provisions on international civil
procedural law (§§ 37-58c)42. Additionally, the 1963 PILA contained final provisions
(§§ 69-70). The 1963 PILA was considered to be a relatively brief and well-structured
legislation.
The 1963 PILA was praised as a modern and independent codification. Even though
Czechoslovakia was historically part of the Eastern Socialistic bloc, thanks to its
specific features as an autonomous legal discipline, private international law was not
heavily influenced by communist legislation.
After 1989, the year of the “Velvet Revolution”, fundamental changes to the
Czechoslovak legislation connected to, inter alia, political pluralism and market
economy, were made. These changes, however, did not concern the existing private
international law legislation.
In 1992, the Czechoslovak Republic dissolved and on 1 January 1993, two new
independent states, the Czech Republic and the Slovak Republic, were established.
Both states assumed the existing domestic law and binding international treaties; the

42

The Czech doctrine of private international law traditionally encompasses both conflict-of-law rules
and rules on international jurisdiction. This has been considered as a very modern approach, which has
proven to be very efficient.Modern EU PIL regulations (e.g. Succession Regulation) are also based on
this approach.
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Czech Republic declared itself bound by all international treaties and conventions
except those directly connected to the territory of the Slovak Republic.43

Private international law in the Czech Republic after 2004
On 1 May 2004, the Czech Republic became a member state of the European Union
(EU). Because of this, several amendments to the 1963 PILA were adopted, in
particular implementing EU directives44 and EU regulations.45 Apart from these
changes, the 1963 PILA did not undergo any major changes.
Since 2004, EU directives have been implemented into the Czech law. EU regulations,
on the other hand, were not implemented or transposed into Czech law; any such
transposition would be contrary to direct applicability as stipulated by article 288 (2) of
the TFEU. This approach was chosen for the pertinent EU regulations, namely the
Brussels I Regulation and Brussels I-bis Regulation, Rome I Regulation and Rome II
Regulation. These regulations remain self-standing EU instruments.
Because of the ongoing unification of EU law by means of directly applicable
regulations, there was no need to replace the 1963 PILA. However, as with national
private international law codifications of other member states of the EU, a number of
provisions of the 1963 PILA had become obsolete.
Reform of Czech civil law in 2014
In 2000, work on the recodification of the Czech private law begun. The goal was to
create a new and modern Civil Code. This recodification represented radical changes
for Czech law. The recodification was completed in 2014. The recodified Czech law
nowadays consists of a commercialized Civil Code (Act no. 89/2012 Coll., Civil Code,
43

Constitutional Act no. 4/1993 Coll., on Measures connected to the Dissolution of the Czech and
Slovak Federal Republic

44

Among others: Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002
on financial collateral arrangements ([2002] OJ L168, 43) or L345/1); Directive 2008/122/EC of the
European Parliament and of the Council of 14 January 2009 on the protection of consumers in respect of
certain aspects of timeshare, long-term holiday product, resale and Exchange contracts ([2009] OJ
L33/10)

45

These amendments were made especially as regards to the recognition and enforcement of foreign
judgments. Council Regulation (EC) no. 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters ([2001] OJ L12/1),
(hereinafter referred to as Brussels I Regulation) and Council Regulation (EC) no. 2201/2003 of 27
November 2003 concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) no. 1347/2000
([2003] OJ L338/1), (hereinafter referred to as Brussels II-bis Regulation).
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hereinafter referred to as the new Czech Civil Code), supplemented by the Commercial
Corporations Act (Act no. 90/2000 Coll., on Corporations and Co-operatives). The
recodification introduced a new systematic and structural division of private substantive
law based on three basic “pillars”: family, ownership and contract.
Within the framework of the recodification of Czech private law, it was considered
necessary to recodify also the area of private international law. The leading creator of
the 2012 PILA was Professor Zdeněk Kučera, a doyen of Czech private international
law and a leading scholar and expert in this field. The draft of the 2012 PILA was based
on Professor’s Kučera work published in the 1990s. However, the drafting of the new
2012 PILA was overshadowed by the drafting of the new Czech Civil Code. During the
finalization stages of the new Czech Civil Code, Private International Law Act
underwent only minor changes, which were brought about because of further
developments in the unification of private international law adopted in new EU
regulations. Another influence on the 2012 PILA could be found in the 1987 Swiss
Private International Law Act.
2012 PILA and new codification of Czech private international law
The 2012 PILA came into effect on 1 January 2014 and contains 125 sections
(therefore, it is not as concise as its predecessor, the 1963 PILA).
The 2012 PILA is divided into eight chapters. The new division of private substantive
law, as mentioned above, was reflected in the 2012 PILA as well. It was also necessary
to create private international law rules for legal concepts and institutes introduced into
the Czech law via the New Czech Civil Code, such as “trusts”.
The 2012 PILA shows continuity with the previous legal regulation. It contains both
conflict-of-laws rules and procedural rules in one single act.46 On other issues, it
deviates substantially from its predecessor, the 1963 PILA.47
The 2012 PILA has a very modern structure: it starts with general provisions (§§ 1-5)
regulating, inter alia, its relationship to international treaties and EU regulations,
mandatory rules, evasion of law or public order. In part two (§§ 6-19), it contains
general provisions pertaining to procedural international law. In part three (§§ 20-28),
it contains general provisions of private international law, such as qualification, renvoi,
preliminary questions etc.
Part four (§§ 29-101) contains provisions for the individual types of private law
relationships, such as contracts or delicts. This is the most comprehensive part and
46

Similar structures for both conflict-of-law and jurisdictional rules can be found in some recent Hague
Conventions and EU regulations (e.g. Regulation (EU) no. 650/2012 of the European Parliament and of
the Council of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement of decisions and
acceptance and enforcement of authentic instruments in matters of succession and on the creation of a
European Certificate of Succession ([2012] OJ L201/107) and Regulation (EC) no. 4/2009 on
jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating
to maintenance obligations ([2009] OJ L7/1).

47

These changes are represented, inter alia, by a shift from nationality as the connecting factor to that
of habitual residence, and the development of alternative connecting factors for both conflict-of-law
rules and jurisdictional rules. Many provisions are, if compared with 1963 PILA, worded in a much
more detailed manner.
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includes conflict-of-laws rules, rules on jurisdiction, and rules on recognition and
enforcement of foreign judgments with regard to individual matters (legal capacity,
family matters, rights in rem, succession, contractual and non-contractual obligations
etc.).
Part five (§§ 111-122) contains provisions on mutual cooperation and judicial
assistance. Parts 6 and 7 include provisions on international insolvency and
international arbitration. The last part, part 8 (§§ 123-125), contains transitional and
final provisions.
The structure of the 2012 PILA reflects the structure of recent EU private international
law regulations and some other instruments. The regulation of each individual matter
consists of jurisdictional rules, followed by conflict-of-laws rules and provisions
regarding recognition and enforcement of foreign judgments. This sequence of rules
was adopted especially for the sake of legal practitioners.
Relationship with EU private international law and international conventions
The 2012 PILA is closely connected to EU law and international conventions.
Compatibility with these sources of law is ensured by a general clause in § 2 (entitled
“International Agreements and European Union Law”) which stipulates: “This Act
shall be applied within the limits of the provisions of promulgated international treaties
by which the Czech Republic is bound (hereinafter referred to as "international treaty")
and directly applicable provisions of the European Union law.” The 2012 PILA thus
mandates that its provisions are to be applied within the directly applicable provisions
of the law of the EU and international conventions. Moreover, in addition to this general
clause, there are direct references to the EU law throughout the 2012 PILA.
Thus, the 2012 PILA focuses on legal issues not included in EU law and international
conventions, and, in procedural rules, on relationships to third countries which are not
bound by any of the EU regulations.48 However, the 2012 PILA overlaps with some
existing EU law and international conventions.49
Czech private international law rules for contractual and non-contractual
obligations
The 2012 PILA contains conflict-of-laws rules, rules on jurisdiction, and rules on
recognition and enforcement of foreign judgments in Chapter XI, §§ 84 et seq. Apart
from the general clause in § 2, the 2012 PILA stipulates in § 84 that “The provisions

48

For instance, the 2012 PILA contains a very limited scope of application for overriding mandatory
rules; the 2012 PILA stipulates in detail their significance. However, mandatory rules are mainly
applied in matters covered by the Rome I Regulation and the Rome II Regulation.

49

This is particularly the case for inheritance law; the 2012 PILA contains very detailed provisions on
succession (§§ 74-79), which has been replaced by the EU Succession Regulation.
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of this Title shall apply in connection to the directly applicable provisions of the
European Union law and international treaties. This Title shall be limited to the issues
not falling into the scope of the laws and treaties, unless these laws and treaties allow
the application of this Act”. Therefore, these provisions are applicable mainly to nonmember states of the EU or matters that do not fall within the scope of respective EU
regulations.
In this sense, the 2012 PILA also “fills the gaps” of the current framework of the EU
private international law legislation. The 2012 PILA, inter alia, explicitly regulates the
status and capacity of natural and legal persons (§§ 29-30) or rights in rem (§§ 68 et
seq.). The 2012 PILA also contains conflict-of-laws rules for non-contractual
obligations arising out of violations of privacy and rights relating to personality,
including defamation (§ 101).50
Recognition and enforcement of judgments in civil and commercial matters
(contractual and non-contractual) in the Czech Republic
For contractual and non-contractual obligations featuring one or more international
elements, it is also necessary to discuss the way of recognition and enforcement.
In the Czech procedural law, there are two ways of enforcing judgments in civil and
commercial matters: 1. judicial enforcement by courts, and 2. (non-judicial)
enforcement by executors.
Judicial enforcement is regulated by the Act no. 99/1963 Coll., Civil Procedural Code,
§§ 251- 351, Part Six.
The (non-judicial) enforcement is regulated by the Act no. 120/2001 Coll., on Judicial
Executors and Enforcements, Enforcement Code. The executor, according to this Code,
carries out enforcement activities independently. Enforcement is performed by the
executor nominated by the entitled party in the action for execution and who is
authorised to perform execution by the court decision. Acts by the executor are
considered as acts of the court.
As for enforcement in civil and commercial matters, the Civil Procedural Code is lex
generalis, and the Enforcement Code is lex specialis. Unless otherwise provided by the
Enforcement Code, the provisions of the Civil Procedural Code apply mutatis mutandis
in the enforcement proceedings (§ 52 Para 1 Enforcement Code).
The general provisions of the Civil Procedural Code do not apply to decisions on the
upbringing of minors, given the different (non-property) nature of the obligation
enforced. Some relevant provisions can be found in other legal acts, such as the Act no.
292/2013 Coll., Special Judicial Proceedings.
The Brussels I Regulation (44/2001) required amendment to the Private International
Law Act and the Enforcement Code in the Czech Republic. Both amendments were
connected to the process of exequatur which was unknown in Czech private
international law. The new Brussels I-bis Regulation regime without exequatur

50

This area of law is excluded from the scope of the Rome II Regulation (article 1, paragraph 2, letter
g)).

INTERLEX-800839

25-11.-20

~ 73 ~

D2.2 Analysis of the data (…) national basis

corresponds to the Czech standard of dealing with foreign judgments. No amendments
to the Czech law have been made yet.
Consumer protection in the Czech Republic
EU instruments like the E-Commerce Directive were transposed into Czech legislation,
especially the New Czech Civil Code. Consumer protection and the principle of a
weaker party is also provided for in the 2012 PILA. Section 87 (2) of the 2012 PILA
stipulates that “If the legal relationships established by a consumer contract are closely
associated with the territory of any European Union member state, the consumer may
not be relieved of any of the protection which applies in accordance with Czech law, if
the proceedings take place in the Czech Republic, even if the law of another state which
is not a member of the European Union state has been chosen for the contract or is to
be otherwise applied.”51
Private international law cases in courts
In the Czech Republic, there is comparatively little case law regarding private
international law and the application of EU regulations. One of the reasons might be
that the Czech Republic is a relatively “new” member state of the EU. This holds true
for both contractual and non-contractual obligations. The majority of private
international law cases in front of the Czech courts deal with recognition and
enforcement of foreign judgments, territorial jurisdiction, judicial assistance and
mutual cooperation or family matters (divorce, maintenance or parental responsibility).
Furthermore, there are almost no cases in relation to the Internet and online contractual
and non-contractual obligations.
The reasons are that many cases are consumer disputes and due to the sums at stake,
many of them do not go to court. Secondly, consumers might use ADR mechanisms
(although there are no current empirical studies on the use of consumer ADR in the
Czech Republic). Third, there seems to be a general tendency in substantive law to
enhance consumer protection, especially through rights to remedy.
2. Czech case law applying European private international law in Internet-related
situations: contractual obligations
1) 5Co 2864/2008
The Czech defendant concluded a contract for hotel accommodation in a hotel in
Austria in 2007. The contract was concluded via the hotel's website. The defendant
cancelled his reservation on the day he was supposed to arrive at the hotel. The plaintiff
was not able to find another guest, so they sued the defendant for damages for late
cancellation in the Czech courts. The jurisdiction of the Czech courts was based on
51

It is interesting to note that the 1963 PILA did not contain any provisions on protection for the weaker
party, with the exception of those provisions implementing EU directives - for example, Section 10 (4)
1963 PILA on the law applicable to timeshares, implementing Directive 2008/122/EC of the European
Parliament and of the Council of 14 January 2009 on the protection of consumers in respect of certain
aspects of timeshare, long-term holiday product, resale and exchange contracts ([2009] OJ L33/10).
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article 16, paragraph 2 of the Brussels I Regulation. The Czech court concluded that the
law applicable was Austrian due to article 5, paragraph 4 of the Rome I Convention
(services were to be supplied to the consumer exclusively in a country other than that
in which he had his habitual residence).
2) 23 Cdo 5790/2016
The plaintiff (Czech company Schneider Electric Systems Czech Republic s.r.o.),
entered into a licence contract with the defendant (Czech company Key Industry
Engineering Group, s.r.o.). In this contract, the plaintiff granted the defendant a nonexclusive and non-transferable licence to use specified computer software for 60
months for a fee. The software program was owned by Invensys Systems, Inc., a
company based in the US. The agreement contained a choice-of-law clause nominating
the state of Delaware and prorogation of Delaware courts. The defendant objected to
the lack of jurisdiction of Czech courts with regard to the prorogation agreement.
Although this case concerned two Czech companies, the Supreme Court decided that
the relationship contained a relevant international element for the application of 2012
PILA. The contract was entered into in 2011 and granted a sub-license to use the
software. The owner of the software was a company with its seat in the US, the contract
was written in English and paid for in US dollars. The legal effects of this contract could
arise in the territory of the US, thus the relationship between the plaintiff and defendant
was based on a different legal relationship that was not governed by the Czech law.
The Supreme Court ruled that under § 86, paragraph 1 of the 2012 PILA, the jurisdiction
of a foreign court may be agreed by the parties in writing with regard to matters of the
law of obligations and other property rights. Thus, it is possible for parties in a legal
relationship with an international element to choose the jurisdiction of a foreign court.
3. Czech case law applying European private international law in Internet-related
situations: non-contractual obligations
1) 30 Nd 8/2017
The claimant (a Czech physician) sued Polish company znanylekarz sp. z o.o. at a
regional court in Prague for unlawful administration of personal data on his website
(the website containing information from patients about their physicians, their
"reviews", complaints etc.), for which the defendant had previously received the
claimant's consent, however, later the claimant withdrew his consent.
In this case, the Supreme Court of the Czech Republic had to rule which Czech court
should have jurisdiction, under § 11 paragraph 3 of the Czech Civil Procedural Code.
The previously appointed regional court refused its jurisdiction arguing that there was
no local jurisdiction of any Czech court, the defendant did not have a domicile in the
Czech Republic etc.
The Supreme Court ruled that the jurisdiction of the regional court was based on article
24 of the Brussels I Regulation. However, jurisdiction of this court could be, according
to the Supreme Court, also based on article 5, paragraph 3 of the Brussels I-bis
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Regulation. Under this rule, infringement of personality rights could be decided by a
court in the place of claimant's centre of interest.
2) 30 Cdo 3157/2013
This case concerns recognition and enforcement of a judgment, rendered by a US court
in Arizona, in the Czech Republic. In the original proceedings, the plaintiff (a Czech
citizen, having a domicile in the Czech Republic) sued another Czech citizen (having a
domicile in the Czech Republic), for infringement of personality rights and defamation
via a website. The defendant had created a website containing allegedly defaming
information in cooperation with a web company, domiciled in the US.
According to the Supreme Court ruling, when assessing the international jurisdiction
of a court in Arizona (US) in a dispute for the protection of personality on the Internet,
in addition to the jurisdiction rules contained in Act no. 97/1963 Coll., article 5,
paragraph 3 of the Brussels I Regulation must be taken into account. Recognition and
enforcement of a foreign decision granting punitive damages may be refused if the
amount of the pecuniary compensation is manifestly disproportionate to the harm which
it is to compensate. This runs counter to Czech public policy, since it constitutes a
disproportionate principle in the right to property.
3) 26 Cdo 1089/2015
This decision by the Czech Supreme Court follows the previous decision of 30 Cdo
3157/2013. The Supreme Court partly deviated from its previous decision and ruled
that the jurisdiction of the courts of Arizona could be established only if the general
rule of the defendant’s domicile was fulfilled.
4. Conclusions
Generally, the few reported cases on Internet-related private international cases are not
very satisfactory. The reasons for the lack of case law might be twofold: the Czech
Republic is relatively a small jurisdiction in comparison to other member states of the
EU, thus producing fewer disputes. The other reason might be that the majority of
Internet-related cases concern consumer disputes that are dealt with using ADR
methods and not court proceedings.
The knowledge of private international law in the Czech Republic is slowly increasing.
This is due to the fact that judges and legal practitioners are more often confronted with
private relationships with an international element due to the free movement of persons.
In the Czech Republic, there are four state law faculties. All of them offer courses on
private international law. However, it is the Faculty of Law, Masaryk University in
Brno that offers the most comprehensive curriculum on various aspects of (EU) private
international law. Brno is also the seat of the highest Czech courts (Constitutional
Court, Supreme Court and Supreme Administrative Court), which employ students and
alumni that are aware of private international law.
Another way to increase knowledge of EU private international law is continuous
education of judges, lawyers and other legal practitioners. Private international law is
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also part of the final bar exam, therefore every licensed advocate has at least basic
knowledge of this area of law.
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FRANCE
SUMMARY: 1. Introduction: the implementation of private international law in France. - 2.
French case law applying European private international law in Internet-related situations: contractual
obligations. - 3. French case law applying European private international law in Internet-related
situations: non-contractual obligations. – 4. Conclusions.

1. Introduction: the implementation of private international law in France
Traditionally, private international law (PIL) in France covers four fields:
nationality, jurisdiction, applicable law and recognition and enforcement of
judgments.52 Unlike in other jurisdictions, such as Italy, private international law
pertains to the realm of “private law”, and is quite separate from international and
European law. This traditional view has of course been shifting in the past fifteen years,
although harsh critiques have followed the so-called process of “communitarization” of
the Brussels and Rome conventions and the general transfer and exercise of competence
in PIL by the EU legislature.53
As regards the attitude of the legislature towards EU PIL rules, since they are
usually included in regulations, there are no particular measures of implementation. The
exception is constituted by the regulations that have laid down special procedures, such
as the EU order for payment, which required the EU legislature to introduce some new
provisions to the Code of Civil Procedure to allow the smooth integration of the new
procedure within the existent national framework.54
As regards the application of private international law by judges, generally courts
will consider questions of jurisdiction and applicable law when an international dispute
is brought before them. Needless to say, in France as in any other jurisdiction, the
attitude of each court and the degree of accuracy in the application of EU PIL law may
vary. Nonetheless, there are a few factors that contribute to a generalized good
application of EU PIL. On the one hand, the French Supreme Court (Cour de cassation)
52

See, for example, one of the leading manuals of private international law: Mayer, Heuzé, Précis de
droit international privé, Montchretien, 2014.

53

Heuzé et al. (2006), ‘L'Union européenne, la démocratie et l'Etat de droit: lettre ouverte au Président
de la République’, JCP G Act. 586; Lagarde et al (2007), ‘Observations sur la lettre ouverte au président
de la République intitulée «L'Union européenne, la démocratie et l'État de droit»’ JCP G Act 18

54

See article 1424-1 ff. of the Code of civil procedure.
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issues regular reports and guidelines for the lower courts that also regards private
international law issues.55 On the other hand, there are “poles” of expertise in PIL
within the French judiciary. For example, the Paris and Versailles courts tend to have
more experience in dealing with private international law issues, as they tend to
adjudicate more cases involving at least an international party. This is true in all
domains, but especially when it comes to commercial disputes, because many
companies are based in the Paris or Versailles areas and tend to litigate in their “home”
courts. In turn, the highest number of disputes adjudicated by these two courts has
allowed capacity building in the field of private international law among judges. In
addition, for more than 20 years the Paris Tribunal de Commerce (first degree court for
B2B disputes) has had a specialist chamber for cases involving issues of EU law,
including private international law. In addition, in the aftermath of the UK decision to
leave the EU, Parisian lawmakers saw an opportunity to promote Paris as the new EUbased international resolution hub56 and in April 2018, a specialist international
chamber within the Court of Appeal of Paris was established.57 The French Supreme
Court, too, has a specialist Chamber for questions of private international law.58
On the other hand, traditional approaches to PIL sometimes square uneasily with
the EU-derived nature of the rules of PIL. The first of such approaches regards
qualification. The application of all EU rules regulating obligations is based on the
premise that it is possible to qualify such obligations as either contractual or noncontractual, and that such a qualification will be consistency applied by all EU national
courts within the scope of application of the regulations on EU PIL.59 The first premise
55

See, for example, the 2017 annual report: Etude Annuelle de la Cour de Cassation (2017), ‘Le juge et
la mondialisation dans la jurisprudence de la Cour de cassation’, available at
https://www.courdecassation.fr/IMG///2018_08_rect_etude_2017.pdf, at 194.

56

HCJP, Rapport sur les implications du Brexit dans le domaine de la coopération judiciaire en
matière civile et commercial, 30 January 2017, available at https://publications.banque
france.fr/sites/default/files/rapport_05_f.pdf ; HCJP, Préconisations sur la mise en place à Paris de
chambres spécialisées pour le traitement du contentieux international des affaires, 3 May 2017,
available at http://www.justice.gouv.fr/publication/Rapport_chambres_internationales.pdf.

57

Protocols signed by the Paris Bar with the Paris Commercial Court and the Paris Court of Appeal
available in English at https://www.cours-appel.justice.fr/paris/presentation-des-chambrescommerciales-internationales-de-paris-ccip.
Presentation of the International Commercial Courts of Paris – ICCP, Cour d’Appel de Paris, 4 June
2018, available at https://www.cours-appel.justice.fr/paris/presentation-des-chambres-commercialesinternationales-de-paris-ccip.

58

Although, as highlighted in this report in the field of online torts, some PIL questions may be
adjudicated by other chambers of the Cour de cassation.

59

See, e.g. CJEU, Jakob Handte & Co. GmbH v Traitements Mécano-chimiques des Surfaces SA, C26/91, ECLI:EU:C:1992:268 ; CJEU, Réunion européenne SA e.a. contre Spliethoff's
Bevrachtingskantoor BV et Capitaine commandant le navire "Alblasgracht V002", C-51/97, ECLI:
ECLI:EU:C:1998:509.
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proves difficult to uphold in the French legal order, as it includes the notion of “quasicontract”.60 More importantly, there are obligations, such as the obligation not to break
a so-called “established” B2B contractual relationship, that have proven difficult to
work out for the purposes of the Brussels I-bis Regulation. The second approach regards
the scope of a court’s discretion in applying the rules of PIL (l’office du juge). While
the present report does not allow for an extensive discussion on this rather complicated
topic, suffice it to say that in traditional French PIL, when the claim is one that parties
may waive (i.e., is not a family or capacity related claim of a non-patrimonial nature),
if none of the parties raises an issue of jurisdiction or applicable law, the court is not
obliged to apply PIL rules at all and may, in practice, treat the case as if it were wholly
domestic. This means that EU PIL may be disregarded when, actually, the situation
falls within its scope of application and it is therefore applicable. While in some
instances the result would not be different from what the EU PIL rules command, it is
not always the case and a clear answer is for now not provided.
EU PIL instruments coming into play in Internet-related situations (i.e. the
Brussels I-bis Regulation (and its ancestors), the Rome I Regulation (and its ancestor),
the Rome II Regulation, and the Lugano Convention(s)) are no exception to the general
observations made earlier. They are, generally speaking, instruments known to courts
and that are applied in line with the indications of the CJEU. The Cour de cassation has
been quite active in disseminating knowledge regarding EU PIL, and also proactively
engaged in a dialogue with the CJEU by submitting questions for preliminary ruling.61
This does not however guarantee that they will be correctly applied in all cases, or that
national views will not come into play, too.62
Consumer protection is fairly well-developed in France at all levels (legislative,
case law and regulatory). A code of consumer law (code de la consomation) includes
all relevant provisions. Special mention shall be made for the provisions of the
consumer code that allow consumers associations to bring an action against unfair
practices and terms included in consumer contracts, as they allowed the issuance of the
3 decisions reported here on consumer protection within agreements for the use of
social networks.63

60

See articles 1371 to 1381 of the Civil Code.

61

As reported below, two different chambers of the Cour de cassation were the referring court in the
Pickney and Concurrence/Samsung decisions.

62

See, below the attitude of the Commercial Chamber of the Cour de cassation regarding jurisdiction
over online torts.

63

Articles L 811-1 and L. 621-1 Consumer Code
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The present report includes 17 decisions, 13 issued by the Cour de cassation, 1
from a Court of Appeal (Versailles), 3 by a first instance court (Paris).

2. French case law applying European private international law in Internetrelated situations: contractual obligations
2.1. B2B Contracts
Contracts between professionals concluded via the Internet or for Internet-related
services (hereinafter, “Digital Contracts”, translating the French expression contrats
électroniques) are governed by the ordinary rules on jurisdiction, enforcement and
applicable law that apply to ordinary contracts.
More specifically, as for jurisdiction, the relevant provisions are included in the
Brussels I-bis Regulation and the Lugano Convention within their respective scopes of
application. When such instruments are not applicable, the questions are governed by
article 46 of the Code of Civil Procedure, which provides: “The plaintiff may bring his
case, before any of the following courts: the court of the place where the defendant
lives, or […] in matters of contract, the court of the place of delivery of the goods or
performance of the service”.
Determination of the applicable law is governed by the Rome I Regulation. In the
rare cases in which it is not applicable ratione temporis, the question is left to article 3
of the Civil Code, as interpreted by the case law (Arrêt American Trading, 5 décembre
1910), which subjects contracts to the law chosen by the parties, as limited by any
public policy (ordre public) provision.
Recognition and enforcement, like jurisdiction, is governed by the Brussels I-bis
Regulation and the Lugano Convention. When such instruments are not applicable, the
recognition and enforcement of foreign judgments is governed by the rules laid down
by the French Supreme Court in Munzer64 and Société Aerovias nationales de
Columbia.65, which impose a set of conditions: the issuing court must have jurisdiction,
it must have acted according to due process, the decisions must be compatible with
French ordre public, it must not have been obtained by fraud.

64

Cour de cassation, Civ. 1, 7 Jan. 1964

65

Cour de cassation, Civ. 1, 20 Feb. 2007, Société Aerovias nationales de Columbia, Pourvoi no. 0514082
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The above-mentioned EU and national rules on private international law do not
distinguish between digital contracts and ordinary ones. This is in line with the French
national approach: there are a few specific rules that apply to the regulation of digital
contracts,66 but the bulk of rules come from the ordinary rules applicable to all
contracts.
2.2. B2C Contracts
In 2018 and 2019, the Paris General Court (Tribunal de Grande Instance de Paris,
hereafter “TGI”) decided three extremely interesting cases regarding allegedly unfair
contract terms included in Twitter’, Google+ and Facebook contracts with Frenchbased users.
In the three cases, the TGI had to adjudicate on the legality of the choice-of-court
and choice-of-law clauses included in such contracts. Details of the cases are reported
below. The main imports of the three decisions are as follows:
● Contracts for the use of social networks are not gratuitous. On the contrary, they
imply the exchange of a service (the use of the platform) for consideration,
which resides in the personal data that the user communicates to the operator of
the social network.
● Social network operators are professionals (professionnels) and social network
users are “consumers” within the meaning of French Consumer Law (including
provisions transposing EU law).
● In view of the two previous facts, contracts for the utilisation of social networks
are consumer contracts, subject to the protection granted to them under French
Law (including provisions transposing EU law).
● Choice-of-court and choice-of-law agreements which subject such a contract to
a non-EU state jurisdiction and law, have the effect of stripping French users
(consumers) of the protection granted by French Law (including provisions
transposing Directive 93/13/EEC). They are therefore null and void.
● Nevertheless, under the same provisions, optional or default choice-of-court and
choice-of-law agreements are not unfair.
2.2.1. Tribunal de Grande Instance de Paris, UFC Que Choisir c. Twitter,
7-08-2018
The claimant (a consumers’ association) submitted that some of the clauses
included in Twitter’s general terms of sale were unfair under French consumer law
(including provisions transposing EU relevant texts), namely:
●
the choice-of-court agreement in favour of the San Francisco County Court
66

For instance, see articles 1369-1, 1369-2 and 1369-3 on specific conditions for the conclusion of digital
contracts.
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the choice-of-law agreement in favour of California Law
the clause referencing the rules on legal capacity of natural persons of the
United States

First, the TGI looked at whether French consumer law was applicable to Twitter’s
contract. In the TGI’s view, although a Twitter account is free of charge, the contract
between Twitter and the user is not gratuitous. Consideration for the service resides in
the personal data that the user communicates to Twitter, which uses such data for
different purposes.
Therefore, the TGI found that a contract for the provision of social network services,
such as the one that links French users to the Twitter company, is a consumer contract,
subject to the provisions of the French Consumer Code, including the rules on unfair
terms, which cannot be waived by the parties. As a result, the TGI held that French
Twitter users are entitled to the protection afforded to them by French Consumer law.
Secondly, the TGI applied the French rules on unfair contract terms to assess the
legality of Twitter’s terms of sale, and in particular the above-mentioned choice-ofcourt and choice-of-law agreements. The TGI held that such clauses have the effect of
subjecting Twitter’s contract to a non-EU state jurisdiction and law, thereby stripping
French Twitter users of the protection granted by Directive 93/13/EEC. The TGI
declared the above-mentioned clauses null and void under article L232-1 of the French
Consumer Code and Directive 93/13/EEC.

2.2.2. Tribunal de Grande Instance de Paris, UFC Que Choisir c. Google
The claimant (a consumers’ association) submitted that some of the clauses
included in Google+’s general terms of sale were unfair under French consumer law
(including provisions transposing EU relevant texts), namely :
● the choice-of-court agreement in favour of the Santa Barbara County Court, and
● the choice-of-law agreement in favour of California Law.
The TGI considered that the contract for the use of Google+ was a consumer
contract, subject to the provisions of French consumer law (including relevant
provisions transposing EU law). Then, it assessed whether the above-mentioned
clauses infringed upon consumer law.
The TGI noticed that contract terms which, by virtue of the choice of the law of a
non-Member country, strip local users of the protection granted by EU law would be
void. Nevertheless, the TGI found that the clauses were drafted in a way that made it
clear that they were only optional, and unambiguously stated that they did not apply to
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Google+ users who were resident in a country under whose laws such clauses were null
and void. It therefore rejected the claim, and ruled that the above-mentioned clauses
were not unfair, since they clearly did not apply to French users.
2.2.3. Tribunal de Grande Instance de Paris UFC Que Choisir c. Facebook
The claimant (a consumers’ association) submitted that some of the clauses
included in Facebook’s general terms were unfair under French consumer law
(including provisions transposing EU relevant texts), namely:
●
the choice-of-court agreement in favour of the San Francisco Court
●
the choice-of-law agreement in favour of California Law.
Similarly to what the TGI held in the case against Twitter (2.2.1), it considered that
such clauses had the effect of subjecting Facebook general terms to a non-EU state
jurisdiction and law, thereby stripping French Facebook users of the protection granted
by Directive 93/13/EEC. The TGI declared the above-mentioned clauses null and void
under article L232-1 of the French Consumer Code and Directive 93/13/EEC.
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3. French case law applying European private international law in Internet-related
situations: non-contractual obligations
The present report includes 12 decisions of the French Cour de cassation and 1
decision of a Court of Appeal, all regarding jurisdiction to adjudicate. All decisions
reported concern article 7(3) of the Brussels I-bis Regulation, except the 2 decisions
on enforcement that concern article 24(5) of the Brussels I-bis Regulation and the
decision on EU design, which concern article 8(1) of the Brussels I-bis Regulation.
3.1. General Overview
The French Supreme Court issued its first decision regarding jurisdiction to
adjudicate on Internet-related non-contractual obligations in 2003. In Cristal,67 the First
Civil Chamber held that under article 5.3 of the Brussels Convention, French courts had
jurisdiction over a claim regarding an alleged breach of trade mark brought against a
Spanish company having used, on its Spanish website, a sign registered in France as a
trade mark. The Cristal decision therefore adopted the so-called “accessibility
criterion” (critère de l’accessibilité), under which the mere accessibility of a website
from the French territory was sufficient to ground in the French court the jurisdiction
to adjudicate on the claim.
Following some critiques of the doctrine, the “accessibility criterion” was gradually
abandoned by the Commercial Chamber of the Cour de cassation, in favour of the socalled “direction criterion” (critère de la direction), whereby French courts shall have
jurisdiction to adjudicate on a non-contractual claim under article 5.3 of the Brussels
Convention (and its progeny) only when a website clearly targets the French public, not
based on the mere accessibility of the website from the French territory. This approach
was maintained by the Commercial Chamber of the Cour de cassation, and was
followed by the lower courts, even after the CJEU had issued the Wintersteiger68 (trade
marks) and E-Date Advertising69 (personality rights) decisions that did not retain the
“direction criteria”.
Neveretheless, the Cristal decision of the First Civil Chamber was still valid law,
because different Chambers of the Cour de cassation may not “overrule” each other
and a plenary judgment is usually needed to overcome differences in interpretation of
67

Civ 1., December 9, 2003, 01-03.225, Bull. 2003, I, no. 245

68

C-523/10, Wintersteiger AG v Products 4U Sondermaschinenbau GmbH, ECLI:EU:C:2012:220

69

C-509/09 e C-161/10, eDate Advertising GmbH e a. contro X e Société MGN LIMITED,
ECLI:EU:C:2011:685
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the law by the Chambers. Hence, from the perspective of the French legal order, the
accessibility and direction criteria co-existed, raising an issue of coherence in the
interpretation of article 5.3 of the Brussels Convention (and its progeny).
In 2012, the First Civil Chamber was seised of the first case regarding Internetrelated non-contractual obligations since Cristal and decided to refer the issue to the
CJEU,70 which, on the preliminary ruling procedure, issued the Pinckney71 decision,
applying the “accessibility criterion” to the field of copyright. The First Civil Chamber
since then has applied the “accessibility criterion”.72
In 2015, the Commercial Chamber of the Cour de cassation was seised of a matter
of jurisdiction over an unfair competition Internet-related claim and decided to refer to
the CJEU the question of whether the “direction criterion” could be applied in such
field.73 In that case, the CJEU issued the Concurrence SARL/Samsung Electronics
decision applying the “accessibility criterion” instead. The Commercial Chamber
followed the CJEU in its judgment in the main proceedings and seems to have
abandoned the “direction criterion” ever since.74

3.2. Personality rights
In the field of personality rights, a recent judgment of the Versailles Court of
Appeal75 ruled on the issue of jurisdiction.
The facts and decisions are as follows. Some nude pictures of the claimant – a
French actress – were made available without authorization on a website operated by a
Belgian company and accessible from France. The claimant submitted that the website

70

1re Civ., 5 avril 2012, pourvoi no 10-15.890, Bull. 2012, I, no 88

71

C-170/12, Peter Pinckney v KDG Mediatech AG, ECLI:EU:C:2013:635

72

1re Civ., 22 janvier 2014, pourvoi no 10-15.890, Bull. 2014, I, no. 9

73

Com., 10 novembre 2015, pourvoi no. 14-16.737

74

Com., 5 juillet 2017, pourvoi no. 14-16.737, publié au Bulletin
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21.01.2016, RG no. 13/00226
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had breached her personality rights and the copyright on the pictures. The defendant
challenged the jurisdiction of the French courts to adjudicate on both claims.
Regarding the alleged breach of her personality rights, the Court of Appeal
reasoned as follows. First, it recalled the applicable EU rules. Under article 5.3 of the
Brussels I Regulation76 the courts of the place where the harmful events occurred have
jurisdiction to adjudicate on the matter. In its E-Date Advertising decision, the CJEU
held that the person who considers that his/her rights have been infringed has the option
of bringing an action for liability, in respect of all the damage caused, either before the
courts of the member state in which the publisher of that content is established or before
the courts of the member state in which the centre of his interests is based.
Then, it applied the said rules to the case at hand. The Court of Appeal found
that the claimant was a French actress, born in France, where she worked and resided
with her family. Therefore, the Court of Appeal considered that the centre of her
interests was located in France. It also found that the harmful event had occurred in
France, from where the contents of the website was accessible. Such accessibility from
the French territory had been notarized by a bailiff. Therefore, the court ruled that
French courts had jurisdiction on the entire damaged caused by the alleged breach of
the claimant’s personality rights.

3.3. Intellectual property
3.3.1. EU trade marks
Trade marks fall within the competence of the Commercial Chamber of the
Cour de cassation, which has been consistently held that under article 7.3 of the
Brussels I-bis Regulation (and its ancestors) French Courts have jurisdiction over
claims regarding alleged online breaches of trade marks only when the website
“targets” the French public (“accessibility criterion”).
This approach has been maintained after the Wintersteiger decision of the
CJEU, which held that under article 5.3 of the Brussels I Regulation, either the courts
of the member state in which the trade mark is registered or the courts of the member
state of the place of establishment of the advertiser have jurisdiction.77 In line with the
76

Ratione temporis was applicable in the case. The solution is applicable to article 7.3 of the Brussels Ibis Regulation.

77

albeit, in a very specific situation (i.e. infringement of a trade mark through a keyword identical to that
trade mark on a search engine website operating under a country-specific top-level domain of another
member state).

INTERLEX-800839

25-11.-20

~ 87 ~

D2.2 Analysis of the data (…) national basis

most recent decisions of the CJEU on non-contractual obligations, the Commercial
Chamber of the Cour de cassation has abandoned the “accessibility criterion”.78
3.3.1.1. Cour de cassation, Commercial Chamber, 13.07.2010, 0620230
According to the claimant, the use of the keywords of its registered French and
EU trade marks on Google resulted in the appearance, on the right-hand side and at the
top of the list of results, of ads for sites offering products counterfeiting said trade
marks. The claimant therefore submitted that Google Inc. and Google France had
infringed its French and EU trade marks.
The Court of Appeal had considered that French courts had jurisdiction on the
claim because the infringing sites were accessible from France. The Cour de cassation
(Commercial Chamber) quashed the decision of the Court of Appeal. It ruled that mere
accessibility from the French territory of an Internet site is not sufficient to retain the
jurisdiction of the French courts. Jurisdiction can only be retained if the disputed
content targets and/or is meant for the French public.
3.3.1.2. Cour de cassation, Commercial Chamber, 29.03.2011, 1012272
The claimant submitted that advertisements reproducing its French and EU trade
marks appeared, without its authorization, on eBay and claimed compensation for
alleged breach of its IP rights. The defendants (different companies pertaining to the
eBay group) challenged the jurisdiction of the French courts, submitting that American
courts were to have jurisdiction on the claim.
The Court of Appeal had considered that French courts had jurisdiction on the
claim because the infringing sites were accessible from France, and there was no need
to assess whether the case entertained a specific link with the French territory.
The Supreme Court quashed the decision of the Court of Appeal. It ruled that
mere accessibility from the French territory of an Internet site is not sufficient to retain
the jurisdiction of the French courts. Jurisdiction can only be retained if the disputed
content targets and/or is meant for the French public.

78

See Etude Annuelle de la Cour de Cassation (2017), ‘Le juge et la mondialisation dans la
jurisprudence
de
la
Cour
de
cassation’,
available
at
https://www.courdecassation.fr/IMG///2018_08_rect_etude_2017.pdf, at 194.
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3.3.1.3. Cour de cassation, Commercial Chamber, 13.02.2013, 1125914
The claimant submitted that the defendants offered its products on sale on
different websites, without authorization, and claimed compensation for breach of its
trade marks. The defendant companies, which were all based outside of France,
challenged the jurisdiction of the French courts to adjudicate on the claim.
The Court of Appeal and the Supreme Court ruled that French courts did not
have jurisdiction over the claim when the infringing product were not offered for sale
on a website targeting/meant for the French public. The Supreme Court found that, in
the case at issue, no website in French offered the disputed products and some other
websites offered it for sale, written in the German language, and mentioning that the
delivery of the products was only possible within Germany.

3.3.2. Copyright
In the field of copyright, which falls within the competence of the First Civil
Chamber of the Cour de cassation, the case law applying article 7.3 of the Brussels Ibis Regulation (and its ancestors) has consistently held that French courts have
jurisdiction to adjudicate when the allegedly breaching website was accessible from the
French territory, in line with what the CJEU decided, with respect to related fields, in
the E-Date Advertising and Pickney cases.

3.3.2.1.

Cour de cassation, First Civil Chamber, 22.01.2014, 10-15890

The claimant – a composer and performer – alleged that some of his works had
been reproduced without his authorization on a CD in Austria by an Austrian company,
then marketed by a British company on various websites accessible from France. He
asked for compensation for the damage suffered based on copyright infringement.
The defendant – the Austrian company - challenged the jurisdiction of the
French courts, submitting that the alleged infringing CD had been materially made in
Austria and that the subsequent sale by a third company on a website accessible from
France could not have the effect of attributing jurisdiction over the claim against it to
the French courts. The First Civil Chamber of the Cour de cassation had referred a
question for preliminary ruling to the CJEU.79 The CJEU had issued its decision in
Pickney.
79

Pourvoi no. 10-15.890, Bull. 2012, I, no. 88.
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The First Civil Chamber then noted the answer of the CJEU: article 5(3) of the
Brussels I Regulation, in the circumstances of the case, grants jurisdiction to the French
courts, which are the courts of the country granting the protection to copyright and from
which the websites offering the CD were accessible. Such jurisdiction only covers the
damage caused in France.
Therefore, the First Civil Chamber of the Cour de cassation quashed the
decision of the Court of Appeal. The latter had decided that since the CD had been
made in Austria and the online sale only concerned the British companies, article 5(3)
could not give competence to the French courts as the courts presiding over where the
damage had materialised.
It is worth noting here that the First Civil Chamber of the Cour de cassation
made a point of clearly stating that “accessibility” from France of the website was
enough of a factor to ground the jurisdiction over the claim in France. On the one hand,
this statement is a clear indication for the lower court that the Chamber considered the
“direction criterion” overruled by the case law of the CJEU. On the other hand, it seems
nevertheless inaccurate if compared with the careful circumstantiated reasoning of the
CJEU in Pickney.

3.3.2.2.

Cour de cassation, First Civil Chamber, 22.01.2014, 11-24019

The claimant submitted that the BBC had broadcast on BBC4 a documentary
reproducing several of his photographs and other works in breach of his rights.
Excerpts of the documentary were also available online on YouTube.
The Court of Appeal had held that French courts did not have jurisdiction to
adjudicate on the claim because the documentary was only available to BBC4
subscribers in the UK and that the BBC was not liable for the upload of the excerpts on
YouTube.
The First Civil Chamber quashed the decision of the Court of Appeal. It ruled
that French courts had jurisdiction to adjudicate on an alleged breach of copyright when
the infringing material is accessible from the French territory via broadcasting or over
the Internet.
This is the case also when the infringing material was first broadcast in the UK,
on a channel only accessible in France to people having a decoder and an address in the
UK, and then becoming accessible on YouTube through no fault of the UK
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broadcasting channel. In such a case, the jurisdiction covers only the damage caused in
France.

3.3.2.3.

CA Versailles, 21.01.2016, RG no. 13/00226

As mentioned previously, this case concerned the jurisdiction of the French
courts on a claim for infringement of personality rights and copyright. Some nude
pictures of the claimant – a French actress – were available without authorization on a
website operated by a Belgian company and accessible from France.
Regarding jurisdiction to adjudicate on the breach of copyright, the Court of
Appeal reasoned as follows. In EnergieAgentur80, the CJEU ruled that article 5.3 of the
Brussels I-bis Regulation must be interpreted as meaning that in the event of an
allegation of infringement of copyright and rights related to copyright guaranteed by
the member state of the court seised, that court has jurisdiction, on the basis of the place
where the damage occurred, to hear an action for damages in respect of an infringement
of those rights resulting from the placing of protected photographs online on a website
accessible in its territorial jurisdiction. That court has jurisdiction only to rule on the
damage caused in the member state where the court is situated.
In the case at hand, the Court of Appeal found that the harmful event had
occurred in France, from where the contents of the website was accessible. Such
accessibility from the French territory had been notarized by a bailiff. Therefore, the
court ruled that French courts had jurisdiction to adjudicate on the damage suffered in
France by the claimant.

3.3.2.4.

Cour de cassation, First Civil Chamber, 18.10.2017, 16-10428

The claimant held copyrights on a show featuring characters from seven to
twelve meters tall, dancing to a particular choreography and strolling in the streets of a
city. It claimed that a spot for Coca-Cola, aired in December 2012 in various countries,
breached its rights.
The Court of Appeal had held that a French court should not have jurisdiction
over the claim because the spots were accessible on a different website that was not

80

C-441/13, Pez Hejduk v EnergieAgentur.NRW GmbH, ECLI:EU:C:2015:28
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meant for the French public. They also only targeted specific advertisement
professionals.
The Supreme Court quashed the decision of the Court of Appeal. It considered
that French courts have jurisdiction over a claim when the content allegedly breaching
the claimant’s copyright is made available on a website accessible from France, even if
the content did not target and/or was not meant for the French public.

3.4. EU Design (Cour de cassation, Commercial Chamber, 5.04.2016, 13-22491)
The Commercial Chamber of the Cour de cassation had to adjudicate on the
applicability of article 6 of the Brussels I Regulation (today, article 8 of the Brussels Ibis Regulation) in a case were the co-defendants had committed a breach of an EU
design through different websites.
The claimant submitted that the co-defendants had breached its registered EU
design by offering counterfeit products on their websites. The co-defendants belonged
to the same group, acted under the same brand, bought the disputed products from the
same supplier, and offered it for sale, in the same formats, within the territory of the
EU, in particular through websites with similar domain names, all registered in the
name of one of the entities and linked by a common website.
Quashing the decision of the Court of Appeal, the Supreme Court found that the
acts of infringements, although territorially independent, and allegedly committed by
different legal entities established abroad, were nonetheless part of the same factual
situation. Therefore, the claims were connected and French courts had the jurisdiction
to adjudicate the connected claims to avoid the risk of irreconcilable decisions.

3.5. Unfair competition
Unfair competition falls within the competence of the Commercial Chamber of the
Cour de cassation. As mentioned, the case law of the Chamber consistently interpreted
article 7.3 of the Brussels I-bis Regulation (and its ancestors) as meaning that only when
a website targets the French public do French courts have the jurisdiction to adjudicate
on an alleged tort committed via the Internet. Only the last decision presented here,
issued in 2017, follows the CJEU’s approach as developed in Concurrence
SARL/Samsung Electronics81.
81

Case C-618/15, Concurrence Sàrl v Samsung Electronics France SAS and Amazon Services Europe
Sàrl, ECLI:EU:C:2016:976
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3.5.1.1. Cour de cassation, Commercial Chamber, 9.03.2010, 0816752
The claim concerned alleged acts of unfair competition via different websites.
The defendant – a Swiss Company operating the websites – challenged the jurisdiction
of the French courts over the claim.
The court noted that for several months, the homepages of the offending sites
were written in French and were intended for French-speaking customers and had a
comment section for French customers.
Consequently, the Supreme Court ruled that French courts had jurisdiction to
adjudicate on the claim for unfair competition practices via a website because the
website was accessible from the French territory and the infringing products were
available in France.

3.5.1.2. Cour de cassation, Commercial Chamber, 20.03.2012, 1110600
The claimant submitted that the defendant had published content constituting
denigratory advertising on its website and claimed damages for the alleged breach
suffered on French territory.
The Court of Appeal had ruled that the French court had jurisdiction over the
claim since the content was accessible from France. The Supreme Court quashed the
decision of the Court of Appeal. It ruled that mere accessibility from the French territory
of a website publishing content allegedly constituting acts of unfair competition is not
sufficient to retain the jurisdiction of the French courts. Jurisdiction could only be
retained if the disputed content had targeted and/or was meant for the French public.

3.5.1.3. Cour de cassation, Commercial Chamber, 3.05.2012, 0816752
The claimants marketed their products via a selective distribution network. They
submitted that, in breach of such a network, their products were also available on
different websites of the eBay group from private sellers. The claimant sued, inter alia,
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eBay UK and eBay US before the French courts for unfair competition. These
defendants challenged the jurisdiction of the French courts.
With respect to eBay UK, the Supreme court noted that the eBay French website
repeatedly encouraged users to consult the UK website to expand their search or take
advantage of commercial operations. It therefore concluded that there was a
complementarity between these two sites. As a consequence, the Commercial Chamber
ruled that French courts had jurisdiction to adjudicate on the claim against eBay UK,
as the website had clearly targeted the French public.
With respect to eBay US, the Court of Appeal had merely noted that the website
used the “.com” top-level domain (TLD) and was accessible to users worldwide.
Therefore, the Court of Appeal had ruled that French courts had jurisdiction on the
claim against eBay US because the website was accessible from France.
The Commercial Chamber quashed the decision of the Court of Appeal, because
it had not sufficiently characterised whether the eBay US website had clearly targeted
the French public.

3.5.1.4. Cour de cassation, Commercial Chamber, 5.07.2017, 1416737
The claimant concluded with the defendant a selective distribution agreement
and claimed that the defendant had offered its products via several Amazon websites,
thereby breaching said agreement. The defendant challenged the jurisdiction of the
French courts.
The Court de cassation referred to the CJEU a preliminary question on the
interpretation of article 5(3) of the Brussels I Regulation. The CJEU rendered its
judgment in Concurrence SARL/Samsung Electronics.
The Supreme Court noted the solution adopted by the CJEU’s decision in
Concurrence SARL/Samsung Electronics, i.e. that under article 5(3) of the Brussels I
Regulation, the jurisdiction to hear an action to establish liability for infringement of
the prohibition on resale outside a selective distribution network resulting from offers
on websites operated in various member states, of products covered by that network,
lies with the courts of the member state which protects the prohibition on resale by
means of the action at issue, a territory on which the appellant alleges to have suffered
a reduction in its sales. It then quashed the decision of the Court of Appeal, which had
held that a French court had no jurisdiction to decide over alleged breaches committed

INTERLEX-800839

25-11.-20

~ 94 ~

D2.2 Analysis of the data (…) national basis

on an Amazon website that did not specifically target the French market (e.g.,
Amazon.it, Amazon.uk).
This decision marks the end of the application of the “direction criterion” by the
Commercial Chamber.

3.6. Enforcement measures
Under the Brussels I-bis Regulation, in proceedings concerned with the
enforcement of judgments, the courts of the member state in which the judgment has
been or is to be enforced enjoy exclusive jurisdiction (article 24(5)).
The two cases reported here establish that French courts have jurisdiction to fix the
amount of a penalty (liquidation de l’astreinte), linked to an injunction to stop an
infringement (astreinte) upon a person’s exclusive rights committed through a website
by a company established in another member state. The injunction had been already
issued by a French court, and under French civil procedure, the fixation of the penalty
is considered an enforcement measure.
The two injunctions were directed towards two companies established abroad,
which had challenged the jurisdiction of the French court. In both cases, the Second
Civil Chamber of the Cour de cassation held that the French courts were competent,
basing its decision, inter alia, on article 22(5) of the Brussels I Regulation (today,
article 24(5) of the Brussels I-bis Regulation). Despite the rather confusing reasoning
of the two decisions, they soundly apply the EU relevant rule and confirm that fixation
of the penalty (liquidation de l’astreinte) is an enforcement measure for the purpose of
the Brussels I-bis Regulation.

3.6.1.1. Cour de cassation, Second Civil Chamber, 6.11.2008, 0717445
The claimant had an exclusive right to take bets on horse racing in France. The
defendant, a company established abroad, allegedly violated the claimant’s exclusive
right through its website. The claimant obtained an interim order ordering the defendant
to cease such a violation in France and pay a certain amount of money for each day of
delay (astreinte). It then applied for enforcement before the French courts, which had
to fix the amount of the penalty. The defendant challenged the jurisdiction of the French
courts.
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The Cour de cassation ruled that French courts had the jurisdiction to enforce
an interim order (liquidation de l’astreinte) because the website was accessible from
France. It added that since the website was accessible from the whole French territory,
the Paris court had jurisdiction on the claim.

3.6.1.2. Cour de cassation, Second Civil Chamber, 15.01.2009, 0720955
In identical circumstances to the previous case, the Second Civil Chamber
adopted a slightly different reasoning to reach the same conclusion.
The Supreme Court ruled that French courts had the jurisdiction to enforce the
interim order (liquidation de l’astreinte) because the obligation to pay, arising from the
interim measure, was to be performed in France.

4. Conclusions
French courts are generally attentive to PIL issues. The number of cases reported here
testifies to the importance that is attached to PIL questions, especially by the Supreme
Court (Cour de cassation). Lower courts are also quite attentive, as proven by the three
reported decisions by the Paris Court of First Instance about contracts for the use of
social networks.
Generally, French courts follow the ECJ’s case law in the field. Indeed, the Cour de
cassation was the referring court in two seminal cases for PIL issues related to torts.
Nevertheless, the resistance of the Commercial Chamber of the Cour de cassation
before Concurrence SARL/Samsung Electronics is noted.
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GERMANY
SUMMARY: 1. Introduction: the implementation of private international law in Germany. – 2.
German case law applying European private international law in Internet-related situations: contractual
obligations. – 3. German case law applying European private international law in Internet-related
situations: non-contractual obligations. – 4. Conclusions.

1.
Germany

Introduction: the implementation of private international law in

Since the first EU regulations based on article 81 of the TFEU came into force in
2001, the German legislature has chosen not to transpose those rules into national law.
As the CJEU has ruled, any such transposition would be contrary to the direct
applicability stipulated by article 288 (2) of the TFEU:
‘By following this procedure, the Italian government has brought into doubt both
the legal nature of the applicable provisions and the date of their coming into force.
According to the terms of article 189 and 191 of the Treaty, regulations are, as such,
directly applicable in all member states and come into force solely by virtue of their
publication in the official journal of the communities, as from the date specified in
them, or in the absence thereof, as from the date provided in the treaty. Consequently,
all methods of implementation are contrary to the Treaty which would have the result
of creating an obstacle to the direct effect of Community regulations and of jeopardizing
their simultaneous and uniform application in the whole of the community.’ (ECJ, 7
February 1973, Case 39/72 – Commission of the European Communities v Italian
Republic, Rec. 1973, 101, paragraph 17)
This approach has indeed been chosen for the pertinent EU regulations, namely
Brussels I/I-bis, Rome I and Rome II. Consequently, those regulations were not
integrated into national legislation. They were not put together in the form of a
compilation of EU conflict-of-laws rules, but remain self-standing EU instruments. In
the case of the Rome I and II Regulations, there is not even national legislation
supporting those instruments. The domestic private international law rules just do not
apply within the scope of application of the Rome Regulations. On the other hand, there
is national legislation transposing the Brussels Regime into German law where such
‘back-up’ is needed: In the case of the Brussels I Regulation, a special Act (‘Gesetz zur
Ausführung zwischenstaatlicher Verträge und zur Durchführung von Verordnungen
und Abkommen der Europäischen Gemeinschaft auf dem Gebiet der Anerkennung und
Vollstreckung in Zivil- und Handelssachen’, in short: Anerkennungs- und
Vollstreckungsausführungsgesetz – AVAG) applied, which contained rules concerning
the proceedings with relation to the recognition and enforcement of all types of foreign
judgments.
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With the abolition of exequatur in the Brussels I-bis Regulation, the recognition
and enforcement of intra-EU titles changed its character. Consequently, the legislature
chose to regulate the necessary adaptory rules in the Code of Civil Procedure, i.e.
section 1110 to 1117 of the Code of Civil Procedure (Zivilprozessordnung, ZPO).
Together with other similar rules, e.g. on the EU executory title, they form a separate
book on judicial cooperation in the EU (Book 11: Judicial collaboration within the
European Union).
Likewise, other EU instruments like the E-Commerce Directive or others are not
necessarily all transposed into a Code of EU Private Law or the like. Instead, every
instrument of EU secondary law which needs transposition, especially directives, will
be integrated into a given framework of domestic law. In that sense, the E-Commerce
Directive has been transposed into a framework law (Gesetz über rechtliche
Rahmenbedingungen für den elektronischen Geschäftsverkehr) which, in turn, entailed
adaptations of existing Acts such as the Act on Teleservices (Teledienstegesetz, TDG)
or the Code of Civil Procedure (Zivilprozessordnung, ZPO).
It may come as a surprise that in Germany there is not much case law on Internetrelated private international law. This holds true both for contract law and for noncontractual obligations. The reasons are manifold. First, as many pertinent cases will
be consumer cases, the sum at stake may be rather petty and hence does not justify, in
the eyes of rational actors, going to court. This is certainly true for those consumers
who do not benefit from a legal cost insurance.
Second, the advent of the ADR Directive and the growing awareness, and
existence, of alternative dispute resolution systems may contribute to the staggeringly
low number of pertinent court decisions. However, this conclusion remains rather
speculative, as there are no thorough empirical studies since 2015 on the use of
consumer ADR and their possible bearing on a growing reluctance by consumers to go
to court. One may fairly say that even though the outcome of proceedings in the
framework of a consumer ADR mechanism is not binding on the consumer, it is highly
unlikely that a consumer who got at least partly what (s)he has been asking in ADR
would still go to court.
Third, there seems to be a general tendency in substantive law to enhance
consumer protection, e.g. through rights of redress. As many large businesses in the
online sector generally exercise great leniency towards customers returning goods,
there simply is no need to go to court as there is, by and large, a money-back-guarantee.
Lastly, there may simply be a problem of transparency. Generally, all judgments
rendered by any court in Germany are available on request. This includes judgments
pertaining to Internet-related private international law. The German Federal
Administrative Court has held that the courts are under a duty to publish such decisions
which presumably are in the public interest (Zu veröffentlichen sind alle
Entscheidungen, an deren Veröffentlichung die Öffentlichkeit ein Interesse hat oder
haben kann‘, Bundesverwaltungsgericht, 26 February 1997 – 6 C 3.96, in Neue
Juristische Wochenschrift (NJW) 1997, 2694). However, only a small number of all
judgments are published, e.g. judgments of federal courts or higher regional courts.
Those judgments are available either in fee-based databases (such as juris or beckonline) or on the websites of those courts (e.g. for the Federal Court of Justice at
http://juris.bundesgerichtshof.de/cgi-
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bin/rechtsprechung/list.py?Gericht=bgh&Art=en&Datum=Aktuell&Sort=12288). In
order to protect the personality rights of the parties concerned, judgments are
anonymised before publication, so that names and places are no longer visible. Lower
courts are reluctant to assume this additional burden.

2.
German case law applying European private international law in
Internet-related situations: contractual obligations
2.1.

Introduction

Most reported decisions in the field of contract law pertain to consumer law. The
Pammer and Alpenhof decision of the Court of Justice of the EU marks a divide in
German case law as the distinction between ‘passive’ and ‘active’ websites - hitherto
relied on by the courts as a main criterion for the application of the jurisdiction for
consumer contracts - was not seen as being relevant by the court. After Pammer and
Alpenhof, the German courts, namely the Federal Court of Justice, followed the
approach chosen by the CJEU.
2.2.

Contracts in general

2.2.1.

OLG München, Urteil vom 23.12.2009 – 20 U 3515/09

The claimant, a company based in Germany, and the defendant, a software
company based in Austria, concluded a contract on the development of a software
programme. The software was envisaged to be a web-enabled sales and customer
service tool. It was developed in Austria and then the data was transferred to a German
server via remote data transmission. The claimant applied for damages, claiming that
the software programme was deficient.
The court rejected German jurisdiction. It stated that under article 5 (1) (b) the
Brussels I Regulation, the place of performance of obligations has to be determined
without regard to legal categories of individual member states but rather by way of
autonomous interpretation solely based on ‘factual criteria’. Unlike under the previous
version of article 5 (1), the lex causae thus is irrelevant. It further found that article 5
of the Brussels I Regulation applies to all contractual claims, not only to the
performance or fulfilment in the first place.
The court set forth that the development of software is a ‘service’, not a ‘sale’,
pursuant to article 5 (I) (b) of the Brussels I Regulation. This would even be the case if
the software was not transmitted remotely but on a material data carrier. Therefore,
jurisdiction for warranty claims lies with the member state in which, under the contract,
the services were provided or should have been provided. In order to determine the
place of performance, there must be a ‘local focus’ of the characteristic services, taking
into account the amount of time spent on the service and the importance of the work
done. The court accordingly found that if all steps for the development of a software
programme are conducted at the place of business of the defendant, then this is also the
place of performance of the obligation.
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With regard to the Internet, the court concluded that the place where the
programme is made use of is irrelevant if the programme is used not only at the place
of business of the claimant, but also by field staff from other countries who access it
online. Additionally, it argued that any deficiencies of the software could be analysed
and remedied from any web-enabled platform anywhere.
2.3.

Consumer protection

2.3.1.

Outdated Cases (before Pammer and Hotel Alpenhof)

The following two judgments were rendered before the Pammer and Alpenhof
decision of the CJEU in 2010. The German courts have since then altered their
jurisprudence accordingly.
2.3.1.1. OLG Karlsruhe, Urteil vom 24.08.2007 – 14 U 72/06
The claimant, a German attorney, presented his business on a website without any
immediate booking possibility (‘passive website’). The defendant, a German consumer
domiciled in Spain, engaged the claimant’s services without being aware of the website.
The claimant filed an action to obtain outstanding fees.
Unlike the first instance court, the OLG Karlsruhe held that German jurisdiction
was given. It rejected the applicability of article 15 (1) (c) of the Brussels I Regulation
because there was no ‘inner linkage’ between the online presence and the hiring of the
attorney. It stated that for the ‘direction of activities’, the sheer accessibility of a passive
website cannot be sufficient. Otherwise, the applicability of article 15 would become
boundless, which was not intended by the EU legislature. It therefore cited a joint
declaration of the Council and the Commission: ‘For the applicability of article 15 (1)
(c) it is necessary that the website offers the conclusion of a distance contract. The used
language and currency is irrelevant.’ (IPRax 2001, 259, 261). It noted that it was not
yet predictable ‘what the CJEU would make of it’; however, it saw no need to request
a preliminary ruling by the CJEU.
2.3.1.2. OLG Koblenz, Urteil vom 07.02.2008 – 5 U 869/07 and
Bundesgerichtshof, Beschluss vom 17.09.2008 – III ZR 71/08
The German claimant wanted to buy two condominiums on a Greek island. The
defendant, a Greek lawyer speaking German, was contracted to help with the process
of the deal. His contact details were listed on several German websites. However, in
this case the defendant was introduced to the claimant by the owner of the
condominiums. Before the sales contract was concluded, the owner changed her mind
and was not willing to sell any more. The defendant therefore refused to use his power
of attorney that he received from the owner to sell the objects. The claimant applied for
damages caused by the failed contract.
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Both courts rejected German jurisdiction, judging that direction of activities
according to 15 (1) (c) of the Brussels I Regulation was not given. They again referred
to the above declaration of the Council and Commission. They pointed out that the
claimant only became aware of the defendant’s services while he was in Greece, that
his decision to enter into a contract with the claimant was made there, and that the
contract itself was also not concluded at a distance. The BGH found the result to be so
obvious that it declined to request a preliminary ruling by the CJEU.
2.3.2.

After Pammer and Hotel Alpenhof

2.3.2.1. Bundesgerichtshof, Urteil vom 24.04.2013 – XII ZR 10/10
The claimant, a German based car rental company, applied for damages based on
the belated return of a mobile home by the defendant. The defendant was a consumer
domiciled in the Netherlands. The claimant hosted a website providing a map on which
inter alia a route from the Dutch border region was drawn in. Furthermore, they
emphasized that they speak Dutch (‘Wij spreken Nederlands!’). The parties exchanged
emails and a reservation request via fax. On this form, there were several terms and
conditions, including a clause stipulating German jurisdiction. Eventually the parties
concluded the rental contract at the German headquarters of the claimant.
In line with the previous jurisprudence of the BGH, the first and second instances
found article 15 (1) (c) of the Brussels I Regulation to be not applicable as the website
provided no immediate booking possibility and the contract was not concluded at
distance. It therefore determined the agreement on jurisdiction to be effective under
article 17, 23 (5) of the Brussels I Regulation.
In the meantime, the CJEU in its Alpenhof and Pammer decision had rejected the
‘active’ vs. ‘passive’ website differentiation, pointing out that it should be ascertained
whether before the conclusion of any contract with the consumer, it is apparent from
the website and the trader’s overall activity that the trader was envisaging doing
business with consumers domiciled in one or more member states in the sense that it
was minded to conclude a contract with them. The BGH therefore acknowledged that
the claimant company, even though only providing a ‘passive’ website, had directed its
activities towards the Netherlands. However, the court was hesitant as to whether the
pertinent contract had to be concluded at distance for article 15 (1) (c) of the Brussels I
Regulation to apply. It stayed its proceedings accordingly and requested a preliminary
ruling by the CJEU. After the CJEU answered that question in the Mühlleitner
proceedings, the BGH withdrew its preliminary question. In accordance with the
CJEU’s ruling, the BGH then held that the contract did not have to be concluded at a
distance and therefore article 15 (1) (c) of the Brussels I Regulation was applicable and,
consequently, German courts did not have jurisdiction to decide the case.
2.3.2.2. Bundesgerichtshof, Urteil vom 15.01.2015 – I ZR 88/14
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The claimant, an estate agent domiciled in Germany, applied for unpaid
brokerage fees from a consumer living in the Netherlands. The parties had concluded a
brokerage contract. The defendant had then entered into a sales agreement which was
arranged by the claimant. Later, the sales contract on the property was rescinded. At
the time of the first instance hearing, the claimant promoted her business on a website
that contained a contact form in Dutch, a Dutch flag and an orange-coloured note that
information could also be given in Dutch. However, it was controversial whether that
website was identical to the one that existed before the brokerage contract was
concluded.
The BGH held that it is generally for the defendant to present and prove that the
requirements of article 15 (1) (c) of the Brussels I Regulation – as an exceptional rule
for jurisdiction – are met. However, in the interests of consumer protection, it was
sufficient that the defendant showed the current version of the website as circumstantial
evidence. The court argued that while a consumer usually has no reason to obtain
evidence on the claimant’s website, it is easy for the claimant, who created the website,
to prove when and how it had been altered. It therefore ruled that German jurisdiction
was established.
2.3.2.3. OLG Düsseldorf, Urteil vom 01.03.2018 – I 16 U 83/17
This case is about article 17 (1) (a) of the Brussels I-bis Regulation, which
replaced article 15 (1) (c) of the Brussels I Regulation with the exact same wording.
The claimant was a private art collector based in Germany. The defendant was a
gallerist and art dealer and an expert in African tribunal art, based in Belgium. They
met in Brussels through a recommendation of a mutual acquaintance and concluded a
commission sale during which the claimant contended to have been deceived.
The court held that article 17 (1) (a) of the Brussels I-bis Regulation was not
applicable. While all other requirements for its applicability were met, a ‘direction of
activities’ towards Germany was found to be lacking. The court emphasized that the
new article 17 (1) (a) of the Brussel I-bis Regulation – just as its predecessor rule –
should be interpreted narrowly. It reiterated the criteria set out by the CJEU in Hotel
Alpenhof and Pammer and pointed out that mere use of common international top-level
domains such as ‘.com’ or ‘.eu’ cannot establish a ‘direction of activities’. Furthermore,
the indication of an international phone number and email address are usual in this
business and not specifically associated with any particular member state. The
languages used were French and English, the exhibitions and galleries presented on the
website were located in London, New York, Paris, Brussels and Maastricht. In the eyes
of the court, none of those criteria suggested a direction towards Germany. With
reference to the CJEU decision in Emrek (C-218/12), the court also stated that a causal
link between the professional activity directed to the member state of the consumer’s
domicile via a website and the conclusion of the contract is not needed, but still an
indication of the applicability of article 17 (1) (a) of the Brussels I-bis Regulation. As
an argumentum a contrario, the conclusion can be drawn that a lack of causality – as
in the present case – is an indication against its applicability. The court therefore
rejected jurisdiction of the German courts.
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3.
German case law applying European private international law in
Internet-related situations: non-contractual obligations
In the field of non-contractual obligations, pertinent case law of German courts
relates mainly to defamation cases as well as competition law and IP law disputes. With
relation to the first category, the main issue is to determine jurisdiction for damages
claims. It is difficult to determine the place where the harm occurred as the rights
allegedly infringed are not easy to locate. In defamation cases, the personality rights of
the claimants could be located at the place of their habitual residence. Indeed, this is
the approach chosen by the CJEU in the eDate and Martinez decision. The previous
Shevill doctrine (the so-called mosaic approach) was thereby superseded at least for
Internet-related defamation cases. As article 2 (2) (g) of the Rome II Regulation
excludes non-contractual obligations arising out of defamation from the scope of the
regulation, domestic German private international law rules apply, namely article 40 of
the Introductory Act to the Civil Code (EGBGB).
Competition law and IP law cases are slightly easier to handle. The decisive issue
seems to be whether or not an allegedly infringing activity, e.g. a trade mark, may be
said to lie in the operation of a website. The courts assume jurisdiction once that website
has an intended effect (‘bestimmungsgemäße Auswirkung’) on the German territory.
3.1.

Defamation

3.1.1.

OLG Hamburg, Urteil vom 24.03.2009 – 7 U 94/08

The German-based claimant applied for pecuniary compensation and damages
from an Austrian publisher. The defendant’s magazine was written in German and only
available in Austria. In one edition of the magazine, the defendant published false and
defamatory contents concerning the claimant’s love life. This edition was advertised
through a press statement on an Austrian (‘.at’) website.
The court found German jurisdiction to be established under article 5 (3) of the
Brussels I Regulation. It pointed out that for determination of the court’s jurisdiction,
it is sufficient if the occurrence of a harmful event is claimed by one party and the court
cannot rule out its possibility. If defamatory content is published on a website accessible
in Germany and in the German language, and, moreover, if the affected party has his
centre of interests in Germany, the occurrence of a harmful event in Germany cannot
be ruled out. However, with reference to the Shevill decision of the CJEU, the court
ruled that only a smaller percentage of the damages can be ruled on by a German court,
as the advertising was probably mainly accessed by readers based in Austria (this
outcome would no longer be viable after the eDate Advertising decision of the CJEU
in 2011).
3.1.2. Bundesgerichtshof, Urteil vom 08.05.2012 – VI ZR 217/08 (led to the
CJEU case C-509/09 – eDate Advertising)
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The claimant, who was based in Germany, was convicted for killing a well-known
actor. In 2008, he was released on parole. The defendant, which was established in
Austria, operated an Internet portal under the address ‘www.rainbow.at’. In their online
archive, the defendant provided access to a report, dated 23 August 1999, available for
purposes of consultation until 18 June 2007. That report, which named the claimant and
his brother, stated that they had both lodged appeals against their conviction. In his
action before the German courts, the claimant applied for an injunction to prevent the
defendant from using his full name when reporting about him in connection with the
crime committed.
Among other issues, the BGH had to decide whether German jurisdiction was
established and whether German law was applicable. It stayed the proceedings and
referred two questions to the CJEU for a preliminary ruling.
First, with regard to the court’s jurisdiction, the BGH asked how the phrase ‘the
place where the harmful event ... may occur’ in article 5 (3) Brussels I Regulation is to
be interpreted in the event of (possible) infringements of the right to protection of
personality by means of content on an Internet website.
The CJEU referred to its Shevill decision but also noted that the placing of content
on a website had to be distinguished from the regional distribution of media such as
printed content. It pointed out that the Internet reduces the usefulness of the criterion
relating to distribution, insofar as the scope of the distribution of content placed online
is in principle universal and it is not always possible, on a technical level, to quantify
that distribution with certainty and accuracy. The CJEU found that the impact that
material placed online is likely to have on an individual’s personality rights might best
be assessed by the court of the place where the alleged victim has his centre of interests
and therefore held that under article 5 (3) of the Brussels I Regulation, a claimant can
bring an action before the courts of the member state that reflects his/her own centre of
interests. The BGH reiterated the findings of the CJEU and – as the claimant had his
habitual residence and centre of life in Germany – concluded that German jurisdiction
was established.
Second, as to the applicable law, the BGH asked whether article 3 (1) and (2) of
the Directive on Electronic Commerce (2000/31/EC) are to be seen as conflict-of-laws
rules (in the sense they entail the exclusive application of the law applicable in the
country of origin) or whether they operate as a corrective element at a substantive law
level. The CJEU held that ‘Article 3 of the Directive must be interpreted as not requiring
transposition in the form of a specific conflict-of-laws rule. Nevertheless, in relation to
the coordinated field, member states must ensure that, subject to the derogations
authorised in accordance with the conditions set out in Article 3(4) of the Directive, the
provider of an electronic commerce service is not made subject to stricter requirements
than those provided for by the substantive law applicable in the member state in which
that service provider is established.’ The BGH therefore found that the national law
which implements the E-Commerce Directive (section 3 (2) of the TMG), is no
superseding conflict-of-laws rule. As article 2 (2) (g) of the Rome II Regulation
excludes non-contractual obligations arising out of defamation from the scope of the
regulation, the BGH applied national private international law (article 40 (1) (2) of the
EGBGB), under which German law was applicable.
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3.1.3.

Bundesgerichtshof, Urteil vom 25.10.2016 – VI ZR 678/15

The claimant, who was of German nationality and had her habitual residence in
Switzerland, was the wife of former Formula One driver Michael Schumacher. She
applied for an injunction to prevent the defendant from providing photographs and
videos on its homepage as far as they are accessible in Germany. The defendant was
the Swiss public service broadcaster SRF, which published photographs and a video of
the claimant visiting her husband in hospital on its website ‘www.srf.ch’.
The BGH found article 5 (3) of the Lugano Convention (2007) to be applicable.
It first clarified that the reporting of a foreign public service broadcaster which infringes
the right to protection of personality of a citizen, does not fall under the category of
acta iure imperii in the sense of article 27 (2) of the European Convention on State
Immunity 1972. It pointed out that even though the broadcaster was entrusted with a
public function by the Swiss state, broadcasting is no matter of sovereign power but
can equally be done by a private party, just as the present legal dispute could have
equally arisen between two private parties.
When applying article 5 (3) of the Lugano Convention, the BGH referred to eDate
Advertising in which the CJEU stated that a claimant can inter alia bring his/her action
before the courts of each member state in the territory of which content placed online
is or has been accessible, though only in respect of the damage caused in the territory
of that member state. As the claimant explicitly limited her application on the
accessibility of the online content in Germany, the BGH found German jurisdiction to
be established. The court added that for the action to be admissible, it was sufficient
that the claimant conclusively stated (but not proved) the possibility of a partial
omission via geo-caching. The BGH concluded with the statement that, contrary to the
view of the appellate court, a preliminary ruling of the CJEU was not necessary, as the
relevant question of EU law had been dealt with in eDate Advertising and is therefore
now acte claire.
3.1.4.

KG Berlin, Urteil vom 26.09.2017 – 10 W 84/17

The claimant was a company operating its business in Switzerland and
Liechtenstein, which offered investments in balsamic vinegar. The defendants (habitual
residence unmentioned) published an online article available in Germany about these
investment offers, in which they criticized the claimant’s schemes and doubted their
trustworthiness. The claimant applied for an injunction to prevent the defendants from
publishing their allegedly defamatory statements in Germany.
As to the application of article 5 (3) of the Lugano Convention, the court
reiterated the findings of the CJEU in eDate Advertising and referred to the abovementioned decision of the BGH (VI ZR 678/15). As the claimant limited its application
on publications accessible in Germany, it found German jurisdiction to be established.
3.2.

Competition law and intellectual property
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Competition law and IP cases are jointly dealt with, as most of the following
decisions deal with claims based on both legal areas.
3.2.1.

Bundesgerichtshof, Urteil vom 13.10.2004 – I ZR 163/02

The claimant operated several hotels in Germany and held the German trademark
‘MARITIM’. The defendant ran a hotel in Copenhagen by the name of ‘HOTEL
MARITIME’ and also maintained a website under the domain
‘www.hotelmaritime.dk’. This website provided information on the hotel in Danish,
English and German and also an immediate booking possibility in German. The
claimant applied for an injunction to prevent the defendant from using the domain
‘www.hotelmaritime.dk’ to advertise the hotel in the German language.
The BGH held that infringements of trade marks are tortuous acts and actions to
prevent those are within the scope of article 5 no. 3 of the 1968 Brussels Convention.
It pointed out that the place where the harmful event occurred was Germany, as a
German trade mark was claimed to be infringed. Additionally, for matters of
jurisdiction, it is sufficient, if an alleged infringement cannot be excluded by the court;
full proof is not necessary.
As the website in the eyes of the court was directed towards German users and
had an intended effect on the German market, it left unanswered the question of whether
those criteria were necessary for the application of article 5 no. 3 of the 1968 Brussels
Convention.
3.2.2.

Bundesgerichtshof, Urteil vom 30.03.2006 – I ZR 24/03

The claimant was a German-based association fighting against unfair
competition. The defendant, a company which was established in the Netherlands, sold
medical products via e-commerce. On their homepage, they informed customers with a
small notice that they do not deliver their products to addresses in Germany. However,
it was possible to purchase goods in the former German currency ‘D-Mark’. Anyhow,
products were delivered to customers in Germany. The claimant applied for an
injunction to prevent the defendant from advertising and distributing medical products
in Germany without an appropriate licence.
As the action was filed in 2001, the BGH found article 5 no. 3 of the 1968 Brussels
Convention to be applicable. It referred to the Shevill decision of the CJEU and the
above-mentioned judgment (I ZR 163/02) to conclude that the place where the harmful
event occurred is at any rate the member state in which the homepage has an intended
effect (‘bestimmungsgemäße Auswirkung’). As the website was available in the
German language and goods could be purchased with the former German currency ‘DMark’, the BGH found that it was directed towards German customers and therefore
had an intended effect on the German market. A valid disclaimer could have prevented
that, but to that end a disclaimer would have had to be unambiguous and the advertiser
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would have to actually abide by it. Accordingly, German jurisdiction was found to be
established.
With regard to the applicable law, the BGH decided that under the marketplace
principle (‘Marktortprinzip’) German law was applicable, as the website intentionally
affected the German market. It held that sec. 4 (2) (1) of the Teledienstegesetz (TDG),
which implements article 3 (2) of the Directive on Electronic Commerce (2000/31/EC),
would not alter this outcome. For the prohibition of distribution of goods within
Germany, both laws are not applicable according to article 2 (h) (ii) of the E-Commerce
Directive. For the prohibition of advertising, section 4 (5) (1) no. 3 TDG and article 3
(4) (a) of the E-Commerce Directive provide an exception with regard to the protection
of public health.
3.2.3.

OLG München, Urteil vom 02.07.2009 – 29 U 3992/08

The claimant owned a pharmacy in Germany. The defendants operated a mailorder pharmacy based in the Netherlands. The defendants advertised a special bonus
programme on their website (‘.de’) which, under German law, is not allowed for
prescription drugs. The claimant filed for an injunction to prevent the defendant from
offering those bonuses to German consumers.
The court found German jurisdiction to be established pursuant to article 5 (3) of
the Brussels I Regulation. With reference to the above-mentioned BGH judgment (I ZR
24/03), it pointed out that the place where the harmful event occurred is in the member
state in which the website has an intended effect. It held that the online advertisement
was directed towards German consumers, and that it had an intended effect on the
German market. Consequently, German courts had jurisdiction to hear the case.
Furthermore, the court found German law to be applicable with the same
reasoning as the BGH (in I ZR 24/03).
3.2.4.

OLG München, Urteil vom 02.02.2012 – 29 U 3538/11

The claimant was an Internet platform operator based in Germany. The defendant,
who offered financial consulting services, was established in Austria. For advertising
purposes, the defendant used a Flash presentation by the claimant on its (‘.at’)
homepage without the necessary licence. The claimant applied for an injunction and
payment of lost licence fees.
The court denied having jurisdiction under article 5 (3) of the Brussels I
Regulation as the online advertisement was solely directed towards Austrian consumers
and therefore only had an intended effect on the Austrian market. It justified this finding
by referring to the wording of the advertisement, which encouraged potential customers
to ‘...arrange their personal consultation today’. As the defendant had its offices in Graz
(Austria) and a personal consultation could only be expected to be made use of by
customers who lived within a reasonable distance to Graz, German customers were not
targeted by this advertisement.
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3.2.5.

Bundesgerichtshof, Urteil vom 12.12.2013 – I ZR 131/12

The claimant was a travel agency based in Germany, which operated a website
offering flight tickets and journeys (‘.de’). The defendant was an airline having its
statutory seat in Ireland. On its website, the defendant published a press release in
English (‘.com/en’) and German (‘.com/de’), in which he accused the claimant of
having an illicit business and selling overpriced tickets. The claimant applied for an
injunction and compensation for damages.
While the lower instance (OLG Frankfurt – 6 U 103/11) found German
jurisdiction only to be established for the German version of the press release, the BGH
recognized its jurisdiction for both language versions under article 5 (3) of the Brussels
I Regulation. It reasoned that only German customers were targeted recipients of the
press release, as the claimant’s website, which was the subject of the release, was only
available in German and had a German top-level domain. Therefore, both versions had
an intended effect on the German market.
In an obiter dictum, the BGH pointed out that the CJEU’s jurisprudence on article
5 (3) of the Brussels I Regulation in relation to defamation cases (as set out in eDate
Advertising) could not be applied to the present case. It reasoned that the substantive
law claim was based on competition law, which does not protect the business reputation
of a company, but its competitive interests as well as the general interest in fair
competition. The place where such interests are harmed is only the affected (national)
market. Thus, the centre of interest is irrelevant for such claims. The BGH stated that a
preliminary ruling of the CJEU on that question was not necessary, as there were ‘no
reasonable doubts that the matter can only be seen this way’ and, moreover, it was
irrelevant for the outcome of the judgment.
3.2.6.

KG Berlin, Urteil vom 29.09.2015 – 5 U 16/14

The claimant was a German-based association fighting unfair competition. The
defendant was the managing director of a company established in Austria. On the
company’s (‘.at’) website, they advertised a dehumidifying device for walls which in
reality had no effect at all. They also maintained other websites (‘.com’ and ‘.de’) on
which customers could be forwarded to the original ‘.at’ website. In their terms and
conditions, they had a notice that their ‘range of products is addressed to the Austrian
region’. The claimant applied for an injunction to prevent the defendant from further
suggesting that its product was actually effective.
The court found German jurisdiction to be given under article 5 (3) of the Brussels
I Regulation. With reference to the above BGH judgment (I ZR 24/03), it held that
because the website was directed towards German customers and therefore had an
intended effect on the German market, the place where the harmful event occurred was
Germany. The terms and conditions were found to be irrelevant as they were not clear
and unambiguous enough to constitute a valid disclaimer.
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The court further found German law to be applicable pursuant to article 6 (1) of
the Rome II Regulation, as Germany was one of the places where the competitive
relations of companies and the collective interests of consumers were affected.
3.2.7.

BGH, Urteil vom 09.11.2017 – I ZR 164/16

The claimant, a company producing and selling perfumes, owned or held
exclusive licences on several EU trade marks, as well as nationally or internationally
protected trade marks. The defendants were an Italian-based company distributing inter
alia perfumes, and its CEO. They ran an advertising website (‘.it’), which was available
in the German language, providing their contact details but no immediate booking
possibility. In 2012, they were contacted by a German-based retailer and eventually
concluded a sales contract via e-mail. The claimant argued that by putting the perfumes
on the European market without their consent, the defendants infringed their trade mark
rights. It applied for an injunction and damages.
Unlike the second instance court (OLG München, 23.06.2016 – 6 U 3129/15),
the BGH found German jurisdiction to be established only for a small part of the claims.
Regarding the EU and internationally protected trade marks, it held that article 97 (5)
of the Community Trade Mark Regulation ((EC) no. 207/2009) was the relevant
provision. With reference to the CJEU judgment in Coty Germany, the BGH stated that
the Community Trade Mark Regulation is lex specialis and in its article 94 (2) (b)
precludes the application of article 5 (3) of the Brussels I Regulation on actions listed
in article 96 of the Community Trade Mark Regulation.
According to article 97 (5) of the Community Trade Mark Regulation,
jurisdiction is established in ‘the member state in which the act of infringement has
been committed or threatened’. The BGH argued that neither a German-language
website nor the transmission of an e-mail to Germany were relevant. It cited the Coty
Germany judgment, emphasizing that jurisdiction is given where the tortfeasor acted,
not where the infringement has an impact. With regard to the CJEU’s judgment on the
identical wording in article 8 (2) of the Rome II Regulation in Nintendo/BigBen (C24/16), the BGH held that the act of infringement had been committed at the place
where the website was programmed and launched, not where it was accessed.
Accordingly, for e-mails, the relevant place was found to be the member state in which
it was sent off.
For those trade marks which were solely protected within Germany, the BGH
accepted its jurisdiction under article 5 (3) of the Brussels I Regulation. It therefore
cited the principles of the CJEU as set out in Wintersteiger, pursuant to which for the
infringement of national trade marks, jurisdiction is established in the member state in
which the trade mark is registered and protected.
The BGH noted that a preliminary ruling was not necessary, as without doubt the
ruling of the CJEU on article 8 (2) of the Rome II Regulation in Nintendo/BigBen can
be used to interpret the similar wording in article 97 (5) of the Community Trade Mark
Regulation.
3.2.8.

KG Berlin, Beschluss vom 27.07.2018 – 5 W 149/18
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The defendant was an ‘influencer’ on Instagram, who used to live in Germany
but then had her habitual residence abroad. However, she still was one of the most
successful influencers in her sector in Germany and most of her ‘followers’ were based
in Germany. The claimant was a German-based association which represented several
advertising agencies and publishers. The claimant accused the defendant of posting an
advertisement without marking it accordingly. It therefore applied for an injunction.
The court found German jurisdiction to be established under article 5 (3) Brussels
I Regulation. With reference to the above BGH judgment (I ZR 24/03), it held that
because her online presence was directed towards German customers and therefore had
an intended effect on the German market, the place where the harmful event occurred
was Germany. It justified that finding by holding that most of the defendant’s followers
were based in Germany and her website’s imprint was in German. It argued that it was
irrelevant that her posts were written in English, as this was common practice on
Instagram.
With reference to the above reasoning, the court also held that German law was
applicable under article 6 (1) of the Rome II Regulation.

4.

Conclusions

Generally, the few reported cases on Internet-related private international law
seem to be quite satisfactory. With regard to contractual and non-contractual Internetrelated cases, they were mainly disputes about ‘direction of activity’. After the Pammer
and Hotel Alpenhof decision of the CJEU, there was a change of case law in Germany,
as the ‘active vs. passive website’ argument was no longer relied upon. Also, the BGH
and the higher regional courts are citing relevant case law of the CJEU in this field, for
example Nintendo/BigBen and Coty Germany in BGH (I ZR 164/16) and Emrek as well
as Pammer and Hotel Alpenhof in OLG Düsseldorf (I 16 U 83/17). This shows that
German courts seem to give due attention to the CJEU’s rulings.
The system of preliminary proceedings pursuant to article 267 of the TFEU will
probably lead to further legal development in the field of the interpretation of Brussels
I/I-bis Regulation also in Germany regarding Internet-related private international law
cases. On the other hand, especially with regard to consumer cases in the field of
contractual obligations, there will still be only a few court decisions by ordinary courts,
as systems of ADR, out of the perspective of consumers, may lead to more time- and
cost-efficient settlements. There might be fewer legal disputes in relation to ‘direction
of activity’ as there is sufficient German jurisprudence in this field after the CJEU’s
rulings, inter alia in Pammer and Hotel Alpenhof.
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IRELAND

SUMMARY: 1. Introduction: Sources of private international law in Ireland. – 2. Irish case law in
Internet related private international law disputes: contractual obligations. 3. Irish case law in Internet
related private international law disputes: defamation. – 4. Irish case law in Internet related private
international law disputes: International Registry under the Cape-Town Aircraft Convention. – 5.
Conclusions.

1. Introduction: Sources of private international law in Ireland
a) Applicable law
Regulation 593/2008 on the Law Applicable to Contractual Obligations ("Rome
I") is directly applicable in Ireland and covers all aspects of contractual obligations.
Regulation 864/2007 on the Law Applicable to Non-Contractual Obligations
("Rome II") is directly applicable in Ireland, with some exceptions, notably defamation.
For issues not included in the regulation, domestic Irish law applies. However,
there is no legislation in Ireland on conflict of laws in tort cases and there is very little
case law. Domestic conflict-of-law rules in Ireland have their source primarily within
the common law and, as such, are subject to change and evolution. Moreover, as case
law in this area is relatively sparse, it is difficult to be conclusive as to the state of the
prevailing law in a number of areas. In matters of torts, the Irish courts have so far taken
into account various principles: the “lex fori principle” according to which when Irish
Courts have jurisdiction, the law of the forum should apply; the “lex loci delicti
principle”, under which the law of the place where the tort was committed should apply;
the principle of the “proper law of tort” which recommends a flexible approach,
allowing the court to consider all the different connecting factors and decide the
jurisdictional issue accordingly (of course when no European instrument or
international convention applies).
b) Jurisdiction and recognition and enforcement of foreign judgments
For intra-EU disputes, the relevant instrument is Regulation 1215/2012, Bruxelles
I-bis Regulation (which has replaced Regulation 44/2001, Brussels I Regulation, which,
however, continues to apply to proceedings instituted before Regulation 1215/2012
came into application on 10 January 2015).
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Ireland is also a party to the Lugano Convention of 2007, which applies in
disputes connected with Iceland, Norway and Switzerland.

2. Irish case law in Internet related private international law disputes:
contractual obligations
High Court, July 22nd, 2013, Mary-Rose Harkin v Edward Towpik & Others
2
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- Neutral case number: [2013] IEHC 351
- Court: High Court
- Articles referred to by the court: Recital 13, article 2(1), article 3(1), article
5(1), article 5(3), article 15(1) and article 16 of Council Regulation (EC) 44/2001
- Object: Contracts concluded by consumers
- CJEU case law cited by the court:
o 3 July 1997, Benincasa v Dentalkit S.r.l., Case C-269/95, ECLI:EU:C:1997:337
o 7 December 2010, Peter Pammer v Reederei Karl Schlüter GmbH & Co. KG,
Case C-585/08 and Hotel Alpenhof GesmbH v. Oliver Heller, Case C-144/09,
ECLI:EU:C:2010:740
Summary: CONTRACTUAL OBLIGATIONS: Lack of Jurisdiction
The plaintiff was a woman residing in Ireland who underwent breast surgery in
Poland after making arrangements with an agent advertising the medical clinic through
her UK-based website. Unsatisfied by the outcome of the surgery, the plaintiff issued a
personal injuries summons and separate allegations of breaches of duty and contract
against the doctor, the clinic and the intermediator. The plaintiff claimed to be entitled
to sue them in Ireland because she was a consumer and had entered a contract for
services with persons providing professional services who had “directed” their
activities to Ireland, according to article 15(1)(c) of the Brussels Regulation. The court,
however, found that the criteria had not been met in order for the activities engaged
through a website to be capable of being regarded as “directed to” the member state of
the consumer. Indeed, the defendants’ website had a UK domain name, the currency
dealt with was Sterling and not Euro, and both the surgery and the major part of the
payment took place in Poland. The court therefore declined its jurisdiction.
High Court, February 2nd, 2014, McDonald v AZ Sint Elizabeth Hospital &
Dr. Joost Van Der Sypt
- Neutral case number: [2014] IEHC 88
- Court: High Court
- Articles referred to by the court: O. 12, r. 26 of the Rules of the Superior
Court 1986; article 2, article 5, article 6, article 15, article 16 of Council Regulation
(EC) 44/2001; article 4 and article 5(2) of the Rome Convention on Contractual
Obligations 1980
- Object: Contracts concluded by consumers
- CJEU case law cited by the court:
o 3 July 1997, Benincasa v Dentalkit S.r.l., Case C-269/95, ECLI:EU:C:1997:337
o 7 December 2010, Peter Pammer v Reederei Karl Schlüter GmbH & Co. KG,
Case C-585/08 and Hotel Alpenhof GesmbH v. Oliver Heller, Case C-144/09,
ECLI:EU:C:2010:740
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Summary: CONTRACTUAL OBLIGATIONS: Jurisdiction based on
Consumer rules of Brussels Regulation
The plaintiff, who was domiciled in Ireland, sought treatment for obesity. Having
consulted a UK-based English language website, he learned of the facilities offered by
the defendant’s hospital. After undergoing surgery in Belgium, the plaintiff suffered
grave post-surgery infections. The defendants contended that the Irish High Court
lacked jurisdiction, since they were domiciled in Belgium and Belgium was the place
of the obligation. Nor had it been suggested that the place where the “harmful event”
occurred was other than Belgium. Hence, the court had no jurisdiction under articles
5(1) and (3) of the Brussels Regulation. Yet the plaintiff was a “consumer” for the
purposes of article 15(1)(c) of the Regulation, who had concluded a contract with the
hospital (though not with the doctor). Since the web-based promotional material was
clearly directed at both the UK and Ireland (for example: the prices for the procedures
were advertised in Euros and an Irish telephone number was provided for Irish patients)
the plaintiff was entitled to pursue the claim with regard to his contract against the
hospital by virtue of the provisions of article 15(1)(c) of the Regulation.
High Court, June 15th, 2015, Sporting Index Ltd v O’Shea
- Case number: [2015] IEHC 407
- Court: High Court
- Articles referred to by the court: Recitals 16, 17 and 18 and article 34(1),
article 34(3), article 36 and article 45(2) of Council Regulation (EC) 44/2001
- Object: Enforcement of foreign decision
- CJEU case law cited by the court:
o 16 July 2015, Diago Brands BV v Simiramida-04 EOOD, Case C-681/13,
ECLI:EU:C:2015:471
o 28 March 2000, Dieter Krombach v André Bamberski, Case C-7/98,
ECLI:EU:C:2000:164
Summary: CONTRACTUAL OBLIGATIONS: Illegality of gambling
contracts and refusal of enforcement based on public policy
The defendant, domiciled in Ireland, opened an online betting account with the
plaintiff, a UK based betting company, and let the account become overdrawn. The
plaintiff, who brought actions in front of the County Court of London and had the
defendant condemned to the payment of a sum, subsequently sought enforcement of
the English judgment in Ireland. Since the judgment arose from a gambling contract
which was prohibited under Irish law, such an enforcement could be denied for being
manifestly contrary to public policy in Ireland, according to article 34 of the Brussels
Regulation. The plaintiff claimed that the court would be enforcing judicial orders and
not the gambling debts themselves, and accused the defendant of inviting the court to
review the judgments of the UK court as to their substance, which is specifically
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prohibited pursuant to article 36 and 45(2) of the regulation. The court, however, found
that enforcing the English court order would have the effect of enforcing a gambling
debt in the state, whose prohibition constitutes a rule of law regarded as essential in the
legal order of Ireland. Hence its refusal to enforce the English judgment.
High Court, January 29th, 2009, Ryanair Ltd v Bravofly and Travelfusion
Limited
- Neutral Case number: [2009] IEHC 41
- Court: High Court
- Articles referred to by the court: O. 19, r.27 of the Rules of the Superior
Courts; article 82 of the EC Treaty and s. 5 of the Competition Act 2002; article 2 and
article 23 of Council Regulation (EC) 44/2001
- Object: Validity of a choice-of-jurisdiction clause
- CJEU case law cited by the court:
o 14 December 1976, Estasis Salotti di Colzani Aimo and Gianmario Colzani
s.n.c. v Rüwa Polstereimaschinen GmbH, Case C-24/76, ECLI:EU:C:1976:177
o 3 July 1997, Benincasa v Dentalkit S.r.l., Case C-269/95, ECLI:EU:C:1997:337
o 16 March 1999, Soc. Trasporti Castelletti Spedizioni Internazionali SA v. Hugo
Trumpy S.p.A., Case C-159/97, ECLI:EU:C:1999:142
Summary: CONTRACTUAL OBLIGATIONS: Lack of jurisdiction based
on the existence of an exclusive choice-of-forum clause in favour of English courts
Ryanair objected to the use of automated systems and software to extract real
time flight information from its website for the purposes of facilitating flight search and
booking services, such as those run by the first named defendant through technical
facilities and services provided by the second named defendant (Travelfusion), a
company domiciled in England. Travelfusion asserted that the Irish courts have no
jurisdiction since Ryanair’s proceedings are subject to the exclusive jurisdiction of the
English courts, having regard to the provision in the Terms of Use of the Ryanair
website. Furthermore, Travelfusion argued that the choice-of-jurisdiction clause must
be upheld and given effect even though one party (Travelfusion itself) was challenging
the validity of the entire contract, including the clause concerned. The court ruled that
the defendant was entitled, while denying the existence of any contract, to rely on a
choice-of-jurisdiction clause inserted by the plaintiff, which would necessarily be
contained in the contract should the same be found to exist. The claim against
Travelfusion had to, therefore, be struck out for want of jurisdiction.
Supreme Court, February 19th, 2015, Ryanair Ltd v Billigfluege De
GmbH/Ticket Point Reiseburo GmbH; Ryanair Ltd v On the Beach Limited
- Neutral Case number: [2015] IESC 11
- Court: Supreme Court
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- Articles referred to by the court: article 2, article 5 and article 23(1) and (2)
of Council Regulation (EC) 44/2001; Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000; O. 11 of the Rules of the Superior
Courts
- Object: Validity of a choice-of-jurisdiction clause
- CJEU case law cited by the court:
o 3 July 1997, Benincasa v Dentalkit S.r.l., Case C-269/95,
ECLI:EU:C:1997:337
o 19 February 2002, Besix SA v Wasserreinigungsbau Alfred Kretzschmar
GmbH & Co, Case C-256/00, ECLI:EU:C:2002:99
o 9 November 2000, Coreck Maritime GmbH v Handelsveem BV and others,
Case C-387/98, ECLI:EU:C:2000:606
o 14 December 1976, Estasis Salotti di Colzani Aimo and Gianmario Colzani
s.n.c. v Rüwa Polstereimaschinen GmbH, Case C-24/76, ECLI:EU:C:1976:177
o 16 March 1999, Soc. Trasporti Castelletti Spedizioni Internazionali SA v
Hugo Trumpy S.p.A., Case C-159/97, ECLI:EU:C:1999:142
o 20 February 1997, Mainschiffahrts- Genossenschaft eG v Les Gravières
Rhénanes SARL, Case C-106/95, ECLI:EU:C:1997:70
Summary: CONTRACTUAL OBLIGATIONS: Validity of a choice-offorum clause made by “ticking a box”
The appellants were two online travel companies (German and English,
respectively) that used the website of Ryanair to book flights for their customers
through their companies instead of directly by the customer accessing that airline’s own
website, in breach of the Terms of Use of Ryanair’s website. The appellants argued that
they were not bound by the choice of Irish jurisdiction clause contained in the Terms
of Use, which only activated once the customer decided to purchase a flight. Yet the
plaintiff noted that it is the defendant, not the consumer, who “ticked the box”
confirming acceptance of the Terms of Use. Thus, Ryanair contended that there was an
agreement conferring jurisdiction that was evidenced in writing according to article
23(1)(a) and (c) of the Brussels Regulation, since every click of assent to their terms
and conditions amounts to a “communication by electronic means”. It also alleged that
through its computer booking system it could provide “a durable record of the
agreement”, considered under article 23(2) to be equivalent to writing. The court
confirmed that the expression of assent to the terms and conditions of the websites of
airlines and travel agencies through the clicking or ticking of a box is valid, since it is
a practice generally and regularly followed in those commercial sectors.
High Court, January 14th, 2019, Ryanair dac v SC Vola.ro S.r.l.
- Neutral Case number: [2019] IEHC 239
- Court: High Court
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- Articles referred to by the court: article 4, article 7(1), article 7(2) and article
25(1) and (3) of Regulation (EU) 1215/2012
- Object: Validity of a choice-of-jurisdiction clause
- CJEU case law cited by the court:
o February 1997, Mainschiffahrts- Genossenschaft eG v Les Gravières Rhénanes
SARL, Case C-106/95, ECLI:EU:C:1997:70
o 16 March 1999, Soc. Trasporti Castelletti Spedizioni Internazionali SA v Hugo
Trumpy S.p.A., Case C-159/97, ECLI:EU:C:1999:142
o 3 July 1997, Benincasa v Dentalkit S.r.l., Case C-269/95,
ECLI:EU:C:1997:337
o 19 January 1993, Shearson Lehmann Hutton Inc. v TVB Treuhandgesellschaft
für Vermögensverwaltung und Beteiligungen mbH, Case C-89/91,
ECLI:EU:C:1993:15
o 19 February 2002, Besix SA v Wasserreinigungsbau Alfred Kretzschmar
GmbH & Co, Case C-256/00, ECLI:EU:C:2002:99
o 9 November 2000, Coreck Maritime GmbH v Handelsveem BV and others,
Case C-387/98, ECLI:EU:C:2000:606
o 21 May 2015, Jaouad El Majdoub v CarsOnTheWeb.Deutschland GmbH,
Case C-322/14, ECLI:EU:C:2015:334
o 11 March 2010, Wood Floor Solutions Andreas Domberger GmbH v Silva
Trade SA, Case C-19/09, ECLI:EU:C:2010:137
o 27 September 1988, Athanasios Kalfelis v Bankhaus Schröder, Münchmeyer,
Hengst and Co. and others, Case C-189/87, ECLI:EU:C:1988:459
o 19 April 2012, Wintersteiger AG v Products 4U Sondermaschinenbau GmbH,
Case C-523/10, ECLI:EU:C:2012:220
o 3 October 2013, Peter Pinckney v KDG Mediatech AG, Case C-170/12,
ECLI:EU:C:2013:635
o 22 January 2015, Pez Hejduk v EnergieAgentur.NRW GmbH, Case C-441/13,
ECLI:EU:C:2015:28
Summary: CONTRACTUAL OBLIGATIONS: Non-validity of a choice-offorum clause made by “ticking a box”. Jurisdiction based on the place of
performance.
The defendant, an online travel agent, contested the jurisdiction of the Irish courts
to hear the plaintiff’s substantive claim of unlawful use of information “scraped” from
the Ryanair website. The defendant argued that Romania, his domicile, is the proper
jurisdiction. The plaintiff claimed that jurisdiction must be based on the choice-ofjurisdiction clause contained in the Terms of Use linked on each webpage of the
Ryanair website, according to article 25 of the Brussels I-bis Regulation. The court
found that there was an agreement to be bound by the Terms of Use within the meaning
of article 25(1)(c) of the regulation, even if those terms were accepted through an auto-
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ticked “White box”, since the user was also obliged to click a “Let’s Go” box beside
which there was a text saying “By clicking Let’s Go I agree to Website Terms of Use”.
However, the court found that there was no written record of that agreement within the
meaning of article 25(1) of the Regulation. At the same time, the court reckoned that
the location of the breach of the obligation was Ireland, being the place where the
information was taken. Therefore, it concludes that the Irish courts did have jurisdiction
under article 7(1)(a) of the regulation.
Supreme Court, March 3rd, 2013, Ryanair Ltd v Unister GmbH and by order
Aeruni GmbH
Neutral Case number: [2013] IESC 14
- Court: Supreme Court
- Articles referred to by the Court: article 2(1), article 5(1) and 5(3), article 23,
article 27 and article 31 of Council Regulation (EC) 44/2001
7
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- [Object: Validity of a choice-of-jurisdiction clause
- CJEU case law cited by the court:
o 16 March 1999, Soc. Trasporti Castelletti Spedizioni Internazionali SA v Hugo
Trumpy sA, Case C-159/97, ECLI:EU:C:1999:142
o 4 March 1982, Effer S.p.A. v Hans-Joachim Kantner, Case C-38/81,
ECLI:EU:C:1982:79
o 28 April 2005, St. Paul’s Dairy Industries NV v Unibel Exser BVBA, Case C104/03, ECLI:EU:C:2005:255
Summary: CONTRACTUAL OBLIGATIONS: Validity of choice-of-forum
clause: Jurisdiction denied.
Unister, a company domiciled in Germany, described its business as an online
travel agent offering users the possibility to make their own online bookings for flights
and holidays. Ryanair claimed that the actions of Unister were unlawful in a number of
respects. As justification for bringing the proceedings in Ireland, Ryanair relied on an
alleged contractual agreement providing for a choice of jurisdiction in favour of the
courts of Ireland, as indicated on its website. Unister asserted that it used an unnamed
third party provider to facilitate its business and that it was this third party that had
accessed Ryanair’s website, so that in all the circumstances Unister had no direct
contractual relations with Ryanair. Ryanair subsequently brought a disclosure
application to learn the identities of the third party. The court refused to make such an
order for it could only be made if it could be seen either to be in aid of a fair resolution
of the jurisdiction issue or to be of the type contemplated by article 31 of the Brussels
Regulation, which it was not.

3. Irish case law in Internet related private international law disputes:
defamation.
Supreme Court, March 15th, 2012, Coleman v MGN Ltd
- Neutral case number: [2012] IESC 20
- Court: Supreme Court of Ireland
- Articles referred to by the Court: article 2(1), 5(1) and 5(3) of Council
Regulation (EC) 44/2001
- Object: Defamation on Internet
- CJEU case law cited by the Court:
o 25 October 2011, eDate Advertising GmbH v X, Case C-509/09,
ECLI:EU:C:2011:685
o 25 October 2011, Olivier Martinez, Robert Martinez v Société MGN Limited,
Case C-161/10, ECLI:EU:C:2011:685
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Summary: DEFAMATION: Lack of jurisdiction in proceedings concerning
online newspaper
The case concerns a gentleman residing in Ireland, who commenced
proceedings against a company registered in the UK, engaged in the business of
publishing newspapers. The plaintiff claimed damages for defamation in relation to an
article which appeared on the Daily Mirror. The High Court was held to have
jurisdiction, since under article 5(3) of Council Regulation (EC) 44/2001, the plaintiff
can choose the jurisdiction when the publication (and the damage) has occurred in
several jurisdictions. The defendant, however, argued that the jurisdiction should have
be regulated according to article 2(1) of the regulation, since the plaintiff allegedly
failed to prove that the relevant editions of the Daily Mirror were published or
circulated in Ireland. In front of the Supreme Court, the case turned into one of
Internet publication, since it is submitted that the Daily Mirror is online every day.
However, no evidence was submitted as to the Daily Mirror being published online in
2003 (when the events had occurred), nor that the website had been consulted in
Ireland. Thus, the Supreme Court had no jurisdiction to hear the case.
High Court, November 29th, 2013, CSI Manufacturing Limited v Dun and
Bradstreet
- Neutral Case number: [2013] IEHC 547
- Court: High Court
- Articles referred to by the court: article 5(3) and article 24 of Council
Regulation (EC) 44/2001
- Object: Defamation on the Internet
- CJEU case law cited by the court:
o 25 October 2011, Olivier Martinez, Robert Martinez v Société MGN Limited,
Case C-161/10, ECLI:EU:C:2011:685
o 7 March 1995, Fiona Shevill and others v Presse Alliance SA, Case C-68/93,
ECLI:EU:C:1995:61
Summary: DEFAMATION: Lack of jurisdiction
The applicant, who held his business in Dublin, sought an order declaring that
certain statements questioning his creditworthiness published by the respondents on the
Internet were false and defamatory. The respondent was domiciled in the UK and the
only evidence of access to the report was of access by a company based in Northern
Ireland, the site being a subscription site. The respondent argued that the court did not
have jurisdiction to determine the applicant’s claim under article 5(3) of Council
Regulation (EC) 44/2001, since the only publication of the defamatory material
occurred outside the jurisdiction of Ireland. The court recalled the Shevill and the
Martinez case, according to which the alleged victim may bring an action for the
entirety of the damage in front of the courts of the state in which the publisher is
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established or in which the centre of the applicant’s interests is based. This latter option,
however, still requires evidence that material was published and read in the seised
jurisdiction. In the present case, although the information was technically “accessible”
in Ireland, such a proof had not been reached. The court therefore declined its
jurisdiction.
High Court, August 23rd, 2016, Muwema v Facebook Ireland Ltd
- Neutral Case number: [2016] IEHC 519
- Court: High Court
- Articles referred to by the court: s. 27 and s. 33 of the Defamation Act 2009;
article 8(3) of Directive 2000/31/EC
- Object: Defamation on Facebook
- CJEU case law cited by the court:
- 24 November 2011, Scarlet Extended SA v Société belge des auteurs,
compositeurs et éditeurs SCRL (SABAM), C-70/10, ECLI:EU:C:2011:771
- 16 February 2012, Belgische Vereniging van Auteurs, Componisten en
Uitgevers CVBA (SABAM) contro Netlog NV, Case C-360/10, ECLI:EU:C:2012:85
Summary: DEFAMATION: Order of prohibition of publication on a
Facebook page denied
The plaintiff, a Ugandan lawyer, claimed damages for defamation which he
alleged he had suffered by reason of articles posted on Facebook by a third party. The
defendant was the operator of the “Facebook” social media site for users residing
outside of the United States and Canada. More specifically, the plaintiff sought an order
pursuant to section 33 of the Defamation Act 2009 prohibiting the publication or the
further publication of the Facebook page of one anonymous person hosted by the
defendant and a number of articles posted by such a person. The defendant claimed to
be an information society service provider within the meaning of the E-Commerce
Directive, and as such, that it was not liable for any allegedly defamatory content
created by its users. Since section 33 of the Defamation Act makes it clear that orders
like those requested may only be granted in circumstances where the defendant had no
defence that was reasonably likely to succeed, the order was refused.

4. Irish case law in Internet-related private international law disputes:
International Registry under the Cape-Town Aircraft Convention
High Court, March 3rd, 2019, Unicredit Global Leasing Export GmbH v
Business Aviation Ltd. & Aviareto Limited
- Neutral case number: [2019] IEHC 139
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- Court: High Court
- Articles referred to by the court: article 1(a), article 3(1) and (2), article 4,
article 16, article 17(5), article 40, article 44(1) and (3) of the Cape Town Convention;
the Aircraft Protocol
- Object: International Registry for International Interests in Mobile Equipment
- CJEU case law cited by the Court:
- 13 May 2014, Google Spain S.L. vs. Agencia Española de Protección de Datos
(AEPD), C-131/12, ECLI:EU:C:2014:317
Summary: INTERNATIONAL REGISTRY UNDER THE CAPE-TOWN
AIRCRAFT CONVENTION: Removal of unlawful registrations
These proceedings relate to the International Registry for International Interests
in Mobile Equipment established under article 16 of the Cape Town Convention and
the Aircraft Protocol and maintained by the second named respondent in Dublin. The
Registry system operated on an Internet or web-based worldwide platform and provided
for the electronic registration and the protection of registered interests. Unicredit sought
an order removing three registrations concerning an aircraft from the registry, claiming
that there was no connecting factor with the convention and the registrations must
therefore be set aside. There were two factors which attracted the application of the
convention: where the relevant “debtor” was in a contracting state to the convention
and where the relevant aircraft was registered in a contracting state. Unicredit, the
relevant debtor, was located in Austria within the meaning of article 4 of the
convention, and the aircraft was registered in Germany. Neither of the two states were
contracting parties to the convention. It followed that the non-applicability of the
convention was sufficient grounds for ordering the removal of the registrations in
question.

5. Conclusions
The cases in Internet-related disputes found in the Irish databases pertain to three
main subject matters: contractual obligations, defamation, and the International
Registry for International Interests in Mobile.
Four of the cases related to contractual issues concern the activity of Ryanair and
this may explain the relatively high number of cases, in comparison with other
countries. A very interesting issue concern the validity of the choice-of-forum clauses
of the Ryanair webpage under the Brussels regime.
Three cases concern defamation: in two of them, the main issue is jurisdiction,
again under the Brussels regime.
One of the disputes has a very particular character: it is connected with the
operation, through a company, Aviareto, established in Dublin, of the International
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Registry for International Interests in Mobile established under the 2001 Capetown
Convention and its Aircraft Protocol.
Irish courts quote ECJ case law extensively.
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ITALY

SUMMARY: 1. Introduction: the implementation of private international law in Italy. PIL
and Internet-related issues. – 2. Italian case law applying European private international law in
Internet-related situations: contractual obligations. – 3. Italian case law applying European private
international law in Internet-related situations: non-contractual obligations. – 4. Conclusions.

1. Introduction: the implementation of private international law in Italy. PIL
and Internet-related issues
The main Italian legislative instrument in the field of private international law is
the Law of 31 May 1995, no. 218 entitled “Riforma del sistema italiano di diritto
internazionale privato” (hereinafter also referred to as the “Italian PIL Act”), which
sets out the Italian system for private international law. It includes dispositions
regulating the general part of private international law (preliminary issues, lis pendens,
iura novit curia, renvoi, application of foreign law etc.), general and special rules on
jurisdiction, conflict-of-laws rules, rules on recognition and enforcement.
Italian private international law has been progressively modified, and ultimately
eroded, by EU Law, and mainly by measures adopted in the field of judicial cooperation
in civil matters according to articles 67 and 81 of the TFEU. The last modifications to
the Italian PIL Act were made following the Law of 20 May 2016, no. 76, regulating
same-sex partnerships and cohabitations (so-called “Legge Cirinnà”), and the
subsequent Law Decree of 19 January 2017, no. 7 modifying and reorganizing the
Italian private international law system in the field of civil partnerships.
In spite of what other member states do (e.g. Germany and Spain), the Italian
legislature does not “nationalize” EU Regulations adopted in the field of judicial
cooperation in civil matters within the internal legal system such measures thus directly
apply in Italy without any national measures of integration considered to be necessary.
Law no. 218/1995 also contains rules coordinating Italian private international
law with international conventions containing PIL uniform rules. For example, article
3, paragraph 2 concerning the scope of application of the Italian jurisdiction, explicitly
refers to Sections 2, 3 and 4 of Title II of the 1968 Brussels Convention on Jurisdiction
and the Enforcement of Judgments in Civil and Commercial Matters; article 57 on
contractual obligations completely “delegates” the conflict-of-laws discipline in this
field to the 1980 Rome Convention on the Law Applicable to Contractual Obligations.
Through this reference, the PIL rules contained in such international conventions have
their scope of application extended, as they become applicable not only between state
parties (EU member states), but also to relations involving third countries (it is the socalled nationalization mechanism).
As the Italian PIL Act was adopted before the EU was granted competences in
the field of judicial cooperation in civil matters, it still contains references to “old”
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international PIL instruments, such as the above-mentioned 1968 Brussels Convention
and the 1980 Rome Convention. According to the majority of scholars, the reference to
those instruments should be considered as implicitly made to the corresponding most
updated versions (e.g. Regulation EU no. 1215/2012 of 12 December 2012 on
Jurisdiction and the Recognition and Enforcement of Judgments in Civil and
Commercial Matters – recast; Regulation EU no. 593/2008 of 17 June 2008 on the Law
Applicable to Contractual Obligations – Rome I).
According to article 3 of the Italian PIL Act, where matters falling outside the
material scope of application of the above-mentioned Brussels Convention are
involved, Italian jurisdiction lies when the defendant is domiciled or resident in Italy
according to criteria established for territorial competence, as well as in any other cases
provided for by Italian law.82 According to the primacy of EU and International Law,
the Italian PIL Act applies whenever EU measures or international conventions
containing uniform PIL rules do not apply.
As far as non-contractual obligations are concerned, Law no. 218/1995 does not
contain any reference to EU legislative instruments or to international conventions.
With regard to torts, article 62 provides for the application of the law of the country
where the event occurred; however, according to the same disposition, and at the
request of the injured party, the law of the state where the fact which caused the damage
occurred shall apply. Specific provisions related to non-contractual product liability are
set out in article 63.83
The Italian PIL Act does not contain any provision that specifically relates to the
digital dimension.
According to the research carried out about Italian case law focused on PIL
Internet-related issues, the legal relationships that mostly develop throughout the digital
environment concern contractual and non-contractual obligations and, in particular,
rights to personality (as defamation) and intellectual property rights.
The Italian PIL Act does not even provide for a regulation in the field of (offline)
intellectual property rights.

82

Article 3 (Reach of jurisdiction): 1. There is Italian jurisdiction when the defendant is domiciled or
resident in Italy or has in Italy an agent authorized to appear in court for him/her in accordance with art
77 of the Code of Civil Procedure, as well as in the other cases provided by law. 2. There is also
jurisdiction based on the criteria established by sections 2, 3 and 4 of Title II of the Convention on
jurisdiction and the enforcement of judgements in civil and commercial matters and protocol, signed at
Brussels on September 27, 1968, rendered effective in Italy by the law of June 21, 1971, no. 804, and
successive modifications in force in Italy, even if the defendant is not domiciled in a contracting state,
where a subject-matter covered by the Convention is involved. With respect to matters not covered by
the Convention, if venue of a case before an Italian judge is proper then he/she also has jurisdiction
thereof.

83

Article 63 (Non-contractual product liability): 1. Product liability is governed, at the choice of the
injured party, by the Law of the State of the manufacturer’s domicile or head office or by the law of the
State where the product was bought, unless the manufacturer proves that the product was put into the
stream of commerce in the latter State without his/her consent.
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As far as personality rights are concerned, article 24, paragraph 1 of the Italian
PIL Act states that their existence and their content are governed by the national law of
the person at stake; however, the rights deriving from a family relationship are regulated
by the law applicable to such a relationship. Article 24, paragraph 2 provides that the
consequences of the violation of rights of personality are governed by rules related to
torts.
With specific regard to data protection, the main legislative instrument in force
in Italy is Legislative Decree no. 196/2003 (Data Protection Code), which has been
recently amended by Legislative Decree no. 101/2018, following the changes brought
by Regulation (EU) 2016/679 on the protection of natural persons with regard to the
processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC (General Data Protection Regulation - “GDPR”).
The legal framework regulating intellectual property is made of a corpus of rules:
among them, the Law of 22 April 1942, no. 633, the organic Copyright Act.84 Since its
adoption, this law has been progressively amended also with the aim of reflecting the
content of relevant international conventions and EU legislation, such as Directive
2009/24/EC on the Legal Protection of Computer Programs. Title IV of the Copyright
Act (articles 185-189) explicitly establishes its material scope of application. Article
185, paragraph 1 states that the Copyright Act applies to all works of Italian people,
wherever or not they have been published. Article 185, paragraph 2 and subsequent
provisions also establish how the Copyright Act applies to foreigners.85
In addition to the Copyright Act, there is another relevant law on intellectual
property, i.e. the Code of Industrial Property established by the Legislative Decree of
84

Legge 22 aprile 1941, no. 633 (in Gazz. Uff., 16 luglio, no. 166): Protezione del diritto d'autore e di
altri diritti connessi al suo esercizio

85

Article 185 of the Copyright Act: 1. Subject to the provisions of Article 189, this Law shall apply to
all works of Italian authors, wherever first published. 2. It shall likewise apply to the works of foreign
authors domiciled in Italy, which are first published in Italy. 3. It may likewise be applied to the works
of foreign authors who do not satisfy the conditions of protection set out in the preceding paragraph if
the conditions set out in the following Articles are fulfilled.
Article 186 of the Copyright Act: 1. The international conventions for the protection of intellectual
works shall govern the field of application of this Law to works of foreign authors. 2. If the conventions
contain a general requirement of reciprocity or of equality of treatment, such requirement shall be
interpreted according to the rules of actual equivalence of the two protections as provided in the
following Articles. 3. Without prejudice to the international conventions for the protection of
phonograms, the formality provided as a condition for the exercise of the rights of the producer of
phonograms that cannot be deemed to be national, shall be fulfilled if the symbol (P), accompanied by
the year of first publication, is indelibly affixed on all copies of the carrier.
Article 187 of the Copyright Act: 1. In the absence of international conventions, the works of foreign
authors which do not comply with the conditions set out in the second paragraph of Article 185 shall
enjoy, within the limits of actual equivalence, the protection afforded by this Law, on condition that the
State of which the author is a national affords to the works of Italian authors protection which is
effectively equivalent. 3. If the foreigner is a stateless person or if his nationality is uncertain, the rule
of the preceding paragraph shall apply with reference to the State in which the work is first published.
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10 February 2005, no. 30, which contains rules concerning industrial property rights
such as those arising from patents, designs and trade marks.86 The Code repealed the
former Royal Decree of 21 June 1942, no. 929 (Trademark Act). It has also been
amended in order to implement EU and international legislative instruments adopted
on the matter. It is worth mentioning that article 3 of the Trademark Act deals with the
treatment of foreigners, and establishes the conditions necessary to provide foreigners
with the same treatment as Italians. Distinctions are made between foreign citizens of
state parties to the Paris Convention for the Protection of Industrial Property
(Stockholm text of 14 July 1967) and other foreigners. As far as jurisdiction is
concerned, article 120, paragraph 2 provides that actions shall be brought before the
judicial authority of the place where the defendant has his residence or domicile, and if
the latter is unknown, in the place where the defendant has his place of abode. When
the defendant does not have a residence, domicile or place of abode within the Italian
territory, the actions are brought before the judicial authority of the place where the
plaintiff has his residence or domicile (forum actoris). If neither the plaintiff nor the
defendant have their residence, domicile or place of abode in Italy, jurisdiction shall lie
within the judicial authority of Rome.
Italy adopted an organic law on consumer protection: the Legislative Decree of 6
September 2005, no. 206, established the Consumer Code. The Consumer Code is the
legal instrument that implements most of the EU measures adopted in the field of
consumer protection in the last three decades in Italy. It contains, for example, rules
implementing Directive 2001/95/EC on general product safety and Directive
2002/65/EC concerning the distance marketing of consumer financial services. After
coming into force, the Consumer Code has been amended in order to implement
relevant EU legal instruments such as Directive 2005/29/EC concerning unfair
business-to-consumer commercial practices in the internal market, Directive
2006/114/EC concerning misleading and comparative advertising and Directive
2011/83/EU on consumer rights. However, the Code does not contain any specific PIL
rules.
The Consumer Code only partially deals with e-commerce. In fact, Directive
2000/31/EC of 8 June 2000 on Certain Legal Aspects of Information Society Services,
in Particular Electronic Commerce, in the Internal Market (Directive on Electronic
Commerce), the so-called E-commerce Directive, was implemented in Italy through the
Legislative Decree of 9 April 2003, no. 70. The latter, according to its article 3,
paragraph 1, applies to service providers of information society services established in
Italy. Article 3, paragraph 3 provides for the application of the Brussels I Regulation
with regard to disputes related to such service providers (the reference should be now
considered as be made to Brussels I-bis Regulation)).
There is no evidence of relevant case law concerning the application of private
international law rules with regard to consumer protection in the online context. The
only case which, incidentally, deals with the relevant rules is a judgment rendered by
the Justice of Peace of Trapani concerning the liability, towards a consumer, of an

86

Article 1 of the Italian Industrial Property Code (“Industrial property rights”): 1. For the
purposes of this Code, the expression “industrial property” includes trade marks and other distinctive
marks, geographical indications, designations of origin, designs and models, inventions, utility models,
topographies of semiconductor products, confidential business information and new plant varieties.

INTERLEX-800839

25-11.-20

~ 128 ~

D2.2 Analysis of the data (…) national basis

airline company for international carriage by air which, however, did not deal with
private international law related issues. Such lack of Italian case law on Internet-related
private international law issues could be partially explained by the fact that the Italian
Consumer Code provides for alternative dispute resolution (ADR) systems, which have
been preventing consumers from bringing actions before the courts.87 Such ADR has
been introduced by the Legislative Decree of 6 August 2015, no. 130, which
implemented the afore-mentioned Directive 2011/83/EU.
As already mentioned, apart from personality rights, the Italian PIL Act does not
contain specific rules related to fields of law that are likely to involve the Internet, such
as intellectual property or consumer protection.
This could be one of the reasons why most of the available cases concern the
direct application of EU or international PIL instruments. In particular, among such
instruments are: Regulation (EC) no. 44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters (the
Brussels I Regulation); Regulation (EU) no. 1215/2012 of the European Parliament and
of the Council of 12 December 2012 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (the Brussels I-bis
Regulation); Regulation (EC) no. 593/2008 of the European Parliament and of the
Council of 17 June 2008 on the Law Applicable to Contractual Obligations (the Rome
I Regulation); Regulation (EC) no. 864/2007 of the European Parliament and of the
Council of 11 July 2007 on the law applicable to non-contractual obligations (the Rome
II Regulation); the 1968 Brussels Convention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters; the Convention on Jurisdiction and the
Recognition and Enforcement of Judgments in Civil and Commercial Matters
concluded in Lugano on 30 October 2007 (the Lugano Convention); the Convention on
Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters concluded in Lugano on 16 September 1988; the Convention for the Unification of
Certain Rules for International Carriage by Air concluded in Montreal on 28 May 1999
(the 1999 Montreal Convention).
In addition to the proper application of EU and international instruments, the
research shows that Italian courts often recall those instruments in order to resolve, by
way of analogy, issues that fall outside their material scope of application.
In conclusion, Italian courts have issued seventeen judgments concerning the
application of (mostly EU) PIL rules in Internet-related cases (seven rendered by the
Supreme Court, nine by lower courts, and one by a Justice of the Peace), and there
might be others which have not been published yet. Such judgments mainly relate to
rights of personality, intellectual and industrial property rights (especially protection of
trade marks) and competition law. Among the judgments issued by the Supreme Court,
five were rendered by the “United Sections” (Sezioni Unite), its most authoritative
sections, to which recourse is made any time the issue to be decided i) is considered to
be of utmost importance, ii) there is no case law developed on that topic, iii) previous
case law is controversial and the intervention of the court thus is aimed at guaranteeing
uniformity.

87

See Article 141 bis of Italian Consumer Code and following provisions.
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The decisions show two trends. On the one side, the majority of the cases concern
the direct application of EU legal instruments. In this regard, it shall be stressed that
Italian courts that directly apply EU legal instruments mainly rely on principles set out
in well-known judgments of the EU Court of Justice (e.g. Wintersteiger: case C-523/10,
L’Oréal:case C-324/09, and Folien Fischer: case C-133/11). On the other hand, Italian
courts occasionally recall EU PIL rules and relevant EU case law by way of analogy,
in order to resolve issues such as internal territorial competence in purely internal cases,
i.e. even if Italian jurisdiction is undisputed. It has been noted that the approach of
courts referring to PIL rules in contexts falling outside the material scope of application
of PIL might come to extreme consequences: that is the case in one of the judgments
reported below (not included in the InterLex database), where the Milan Court of
Appeal referred to article 5, paragraph 3 of the Brussels I Regulation, in order to
establish Italian jurisdiction in criminal matters (the case related to the upload of
unlawful contents on a server and subsequently disseminated online).

2. Italian case law applying European private international law in Internetrelated situations: contractual obligations
The Supreme Court rendered four decisions (two judgments and two orders)
applying private international law in Internet-related situations in the field of
contractual obligations (in particular concerning the application of the Brussels I and Ibis Regulations). Three of them applied EU PIL instruments, one excluded them; all of
them were rendered by the Unified Sections of the Italian Supreme Court (Corte di
cassazione – Sezioni Unite). Two judgments were issued in 2017, one order in 2019
and one in 2020; all decisions rely on relevant case law of the Court of Justice of the
European Union.
Judgment no. 21622 of 2017 concerns the validity of a choice-of-court agreement
contained in a contract concluded between an Italian and a German company through
an e-mail exchange. The case, together with article 23 of the Brussels I Regulation,
involved the application of article 10, paragraph 3 of the E-commerce Directive.
Judgment no. 11519 of 2017 also concerns the B2B context and refers to a case that
was almost identical to another one between the same parties, and which was decided
by the CJEU on 20 April 2016 (case C-366/13):88 for this reason, the Italian court totally
relied on the latter. The most recent decisions (no. 18257 of 2019 and no. 3561 of 2020)
relate to controversies between air passengers and airlines concerning contracts
concluded online which included a choice-of-court agreement.
From the research carried out within the Italian scenario, there is no case law
applying European private international law in the field of consumer protection. The
only judgment provided below has been rendered by the Justice of the Peace of Trapani

88

Court of Justice of the European Union, decision of 20 April 2016, Profit Investment Sim S.p.A., in
liquidation v. Stefano Ossi, Commerzbank Brand Dresdner Bank AG, Andrea Mirone, Eugenio Magli,
Francesco Redi, Profit Holding S.p.A., in liquidation, Redi & Partners Ltd, Enrico Fiore, E3 SA, case
C-366/13
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and concerns the application of the 1999 Montreal Convention on International Air
Carrier Liability.
2.1 Contracts
a) Supreme Court (Unified Sections), decision of 19 September 2017, no. 21622
6sicuro S.p.A. was an Italian company, which sued before the Court of Milan the
German company Sociomantic Labs GmbH, asking for compensation for damages
resulting from the breach of a contract entered into by the parties through an exchange
of e-mails. The defendant, which did not appear before the court, claimed that the Court
of Berlin, and not the Court of Milan, had the jurisdiction to decide the case by virtue
of a choice-of-court clause included in the general contract terms prepared by it and
accepted by the other party. With regard to this choice-of-court clause, 6sicuro argued
that Sociomantic’s conduct infringed article 10, paragraph 3 of Directive 2000/31/EC
on Electronic Commerce, according to which the general terms and conditions of a
contract must be made available to the recipient in a manner which allows him/her to
store and reproduce them, and that the choice-of-court clause should have been deemed
as “non-existent”, since the general conditions in force at the time of conclusion of the
contract had not been produced. In any case, the choice-of-court clause had to be
deemed null and void to the extent that it had not been agreed by the parties and lacked
the formal and substantive requirements set out in article 23 of the Brussels I
Regulation.
The Italian Supreme Court decided that German courts, rather than Italian ones,
had jurisdiction. The court, in fact, found that the general contract terms prepared by
Sociomantic contained a choice-of-court clause, according to which the Court of Berlin
had exclusive jurisdiction. These terms had been explicitly accepted by 6sicuro, and
the Italian Supreme Court considered such acceptation as valid. The Supreme Court
found that the terms and conditions were provided in a printable and storable form, and
this was compliant with the principles set out by the CJEU in the Cars in the web case
(C-322/14).89 In that case, the court had stated that the ‘click-wrapping’ acceptance of
the general terms and conditions of a contract for sale, concluded by electronic means
and containing a choice-of-court agreement, sets up a communication by electronic
means which might provide a durable record of the agreement, within the meaning of
article 23 of the Brussels I Regulation, if is it possible to print and save the text of those
terms and conditions before the conclusion of the contract. In this case then, the Italian
court considered the contested choice-of-court clause to be valid, even if it was not
specifically and separately accepted by Sociomantic, since the Brussels I Regulation
does not provide for such a requirement.
b) Supreme Court (Unified Sections), decision of 11 May 2017, no. 11519
The Italian company Profit Investment Sim S.p.A. sued the German Company
Commerzbank Brand Dresdner Bank AG, together with other defendants all resident in
89

Court of Justice of the European Union, decision of 21 May 2015, Jaouad El Majdoub v.
CarsOnTheWeb.Deutschland GmbH, case C-322/14

INTERLEX-800839

25-11.-20

~ 131 ~

D2.2 Analysis of the data (…) national basis

Italy, before the Court of Milan. Profit Investment Sim asked for a declaration of
invalidity, or alternatively unenforceability under article 2901 of the Italian Civil Code,
of the transaction of the subscription of a financial instrument issued by Commerzbank.
The investment was negative for Profit Investment Sim: in 2006, the bonds issued by
Commerzbank had been extinguished and replaced with bonds from another company,
E3, which had become insolvent. Profit Investment Sim, therefore, claimed that the
structure of the financial instruments, from the beginning, was construed in a way to
pass on to it the entire credit risk towards E3, without this being in any way balanced
by the profitability of the operation. Moreover, Profit Investment Sim affirmed that the
securities thus acquired were not even negotiable on the market.
With regard to the same financial transaction, Profit Investment Sim requested
also to establish the defendant’s liability, pursuant to article 2497 of the Italian Civil
Code, to subsequently pay damages to Profit Holding (the parent company of Profit
Investment Sim), Redi (a consulting firm that contributed to its subscription to the aforementioned financial instrument) and Mr. O., Mr. Ma. and Mr. F. (respectively, members
of the Board of Directors, General Manager of Profit Investment Sim, and a reference
shareholder of E3). These requests were based on the assumption that the entire
operation mentioned above was conceived in order to allow E3, headed by Mr. F., to
replace its own unrated bonds with similar bonds issued by Commerzbank, which
would have done so only because the same authors of the operation had identified Profit
Investment Sim as a subject willing to fully subscribe to those bonds and, through the
parent company Profit Holding, had guaranteed that the subscription would have taken
place.
In order to resolve the private international law issues at stake, the Italian
Supreme Court mainly relied on the principles set out by the Court of Justice of the
European Union in the judgment rendered on 20 April 2016 (Profit Investment SIM
S.p.A. v Stefano Ossi and Others, case C-366/13) between the same parties. Therefore,
it established the Italian jurisdiction. In particular, the court recalled that:
- article 6, par. 1 of the Brussels I Regulation must be strictly interpreted, as it
derogates from the general rule set out in article 2 of the same regulation. It follows that
a person domiciled in one member state cannot be sued in another member state (where
one of the other defendants is domiciled), if the claims i) have different objects and
cause of action, ii) are compatible with each other and not subordinated, and iii) there
is no risk of irreconcilable decisions, but it is only possible that the upholding of one
action affects the extent of the underlying interest of the other.
- adding of a choice-of-court clause in a prospectus concerning the issue of bonds
may be regarded as “a form which accords with a usage in international trade or
commerce”, for the purpose of article 23, paragraph 1 letter c) of the Brussels I
Regulation. This makes the consent of the person against whom such clause is laid
down to be presumed, provided inter alia that, i) such conduct is generally and regularly
followed by the operators in the sector concerned when contracts of that kind are
concluded, and ii) either that the parties had previously had commercial or trade
relations between themselves or with other parties operating in the sector in question,
or that the conduct in question is sufficiently well known to be considered an
established practice.
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- article 5, paragraph 1, letter a) of the Brussels I Regulation must be interpreted as
meaning that actions seeking the annulment of a contract and the restitution of sums
paid but not due on the basis of that contract constitute ‘matters relating to a contract’
within the meaning of that provision.
c) Supreme Court, (Unified Sections), decision of 8 July 2019, no. 18257
Two Italian citizens, domiciled in Italy, asked Aeroflot Russian Airlines S.p.A.,
with their legal seat in Moscow and a representative office established in Rome, for
compensation due to the cancellation of their Copenhagen - La Havana flights. They
had purchased the tickets online.
Aeroflot contested the Italian jurisdiction, stating that the tickets were bought
from the principal website of Moscow and that - according to article 28 of the 1929
Warsaw Convention for the Unification of Certain Rules Relating to International
Carriage by Air as amended by its 1955 Hague Protocol - Italy was not the place of
departure, nor the place of arrival, nor the place of the carrier's domicile/principal place
of business nor, finally, the place where the carrier had a place of business through
which the contract was made. Therefore, Aeroflot asked the Italian Supreme Court to
decide over jurisdiction (regolamento preventivo di giurisdizione).
The claimants considered that Italian courts held jurisdiction because Aeroflot,
according to article 3 of the Italian Act of Private International Law no. 218/1995, had
an office in Italy.
This is the first case where the Italian Supreme Court dealt with an Internetrelated private international law issue, i.e. a contract of carriage by air concluded online
featuring one or more transnational elements. As the claimants “pertain to the EU”
(“l’appartenenza all’Unione europea delle parti attrici”), the court first verified
whether the Brussels I-bis Regulation applied, in particular its dispositions related to
the protection of consumers (articles 17, 18 and 19). It concluded that article 33 of the
1999 Montreal Convention for the Unification of Certain Rules for International
Carriage by Air applies over the EU regulations, as the Convention has a character of
specialty, and because the Regulation explicitly excludes the contract at stake from the
material scope of application of its consumer protection’s discipline.
According to the Court, article 33 of the 1999 Montreal Convention shall be
interpreted according to the new requirements of the Internet, as it is a “non-space” (“lo
spazio telematico è un non-luogo”): the heads of jurisdiction contained in article 33
(based on the principle of territoriality and localization) shall be shaped accordingly,
relying on this assumption.
The trade market is currently undergoing a process of dematerialization: the
identification of the jurisdiction within trading activities carried out online shall thus be
made looking for an element of localization, which is as coherent as possible with the
effectiveness of the contractual relationship at stake, and mostly within those
characterized by asymmetry between the parties. The court, in particular, reflected on
the possibility of identifying “the place where the carrier has a place of business through
which the contract was made” which, according to article 33 of the Montreal
Convention, could be the place of localization of the “electronic structure” (i.e. the
server) that made the purchasing possible.
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The head of jurisdiction contained in article 33 of the Montreal Convention,
according to the court, is inspired by the principle of proximity.
In case of online trading involving direct negotiations, therefore, such head of
jurisdiction has to be interpreted as “the place where the ticket’s purchaser is made
aware of the proposal’s acceptance and, likely, of the price, through the online
transmission of the proposal” (“il luogo in cui l'acquirente del titolo di viaggio sia
portato a conoscenza dell'accettazione della proposta formulata con l'invio telematico
dell'ordine e verosimilmente del corrispettivo”): the domicile of the purchaser.
d) Supreme Court, United Sections, decision of 13 February 2020, no. 3561
The claimants - Italian citizens domiciled in Italy - sued Ryanair Designated
Activity Authority (DAC), formerly Ryanair Ltd. - an Irish company with legal seats in
Dublin - before the Italian Justice of the Peace. The claimants suffered the cancellation
of a flight from Barcelona to Naples, and therefore asked for compensation according
to Regulation (EC) no. 261/2004 of the European Parliament and of the Council of 11
February 2004 establishing common rules on compensation and assistance to
passengers in the event of denied boarding and of cancellation or long delay of flights,
and repealing Regulation (EEC) no. 295/91.
The claimants therefore asked the Italian Supreme Court to decide over the issue of
jurisdiction (regolamento preventivo di giurisdizione). Ryanair challenged the
jurisdiction of the Italian judge, in the light of article 2.4 of Ryanair’s General Terms
and Conditions, which establishes the jurisdiction of the Irish courts in case a
controversy arises (in the light of article 25 of the Brussels I-bis Regulation –
“prorogation of jurisdiction”), and which was accepted by the claimants when they
purchased the tickets online. The claimants considered that Brussels I-bis Regulation
did not apply, and that the Convention for the Unification of Certain Rules for
International Carriage by Air (so-called the 1999 Montreal Convention) applied
instead, according to article 71 of the Brussels I-bis Regulation).
The Supreme Court established that choice-of-court agreements need to be
interpreted restrictively. In this case, the clause of prorogation of jurisdiction contained
in the General Terms and Conditions did not apply, because the 1999 Montreal
Convention - to which the terms often referred - applied instead, according to its article
49. According to article 33 of the same convention, the claimant can choose to sue the
defendant before i) the courts of any contracting state, before ii) the courts of the
carrier's domicile/principal place of business/place of business, or before iii) the courts
of the place of destination. According to the Italian Supreme Court, also referring to
previous case law, the Montreal Convention also applies to cases of cancellation, even
if it does not specifically establish it.
In this case, therefore, Italian courts held jurisdiction, because Italy was both the
place of destination of the flight and the place of the establishment of the carrier that
concluded the contract: the latter "place", as the tickets were purchased online,
corresponded to the place of the domicile of the purchaser.
2.2 Consumer protection

INTERLEX-800839

25-11.-20

~ 134 ~

D2.2 Analysis of the data (…) national basis

Notwithstanding significant developments in the field of consumer protection in
Italy, no judgments have been issued with regard to the application of EU PIL rules in
relation to the Internet. The only judgment provided (or at least that has been rendered
accessible) concerns the application of the 1999 Montreal Convention on Air Carrier
Liability and was rendered by the Justice of the Peace of Trapani, the Italian first
instance judge having competence for some specific subjects and for disputes whose
value does not exceed 5,000 euros.
a) Justice of the Peace of Trapani, decision of 27 February 2017
The case concerned liability for damages arising from an air carriage contract
agreed online between an Italian consumer domiciled in Trapani and an airline
company. Italian jurisdiction on the matter was not disputed, but the main issue at the
attention of the Justice of the Peace of Trapani concerned the internal competence of
the Italian courts.
The Justice of the Peace confirmed Italian jurisdiction according to article 33 of
the 1999 Montreal Convention on International air carrier liability. According to this
disposition, an action for damages must be brought, at the choice of the plaintiff, in the
territory of one of the state parties to the Convention, either before the court of the
domicile of the carrier or of its principal place of business, or where it has a place of
business through which the contract has been made or before the court at the place of
destination. Then, the Justice of Peace stressed that while jurisdiction must be
determined according to article 33 of the Montreal Convention, the internal competence
of the relevant Italian court must be determined according to the Italian Civil Procedure
Code, since it is an internal matter rather than a private international law matter.

3. Italian case law applying European private international law in Internetrelated situations: non-contractual obligations
The field of greater development for Italian case law applying European private
international law in Internet-related situation is the field of non-contractual obligations.
For the purpose of the present research, 11 judgments were considered as
relevant, only 3 rendered by the Italian Supreme Court. The main non-contractual issues
examined concern rights of personality, trade mark infringements and competition law.
3.1 Personality rights
a) Court of Rome, decision of 8 October 2017
B. was an Italian entrepreneur known at national and international level and sole
director of B. S.p.A., a company active - also internationally - in the production of
renewable energy and specialising in the design, construction and management of
hydroelectric plants. On May 1997, B. S.p.A. entered into an agreement with the
Albanian Government for the construction of a hydroelectric power station. In 2013,
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the Albanian news broadcaster T.C., directed by Z.B, broadcasted on TV, and then on
the Internet, a service alleged as defamatory by B. F. who, therefore, started legal
proceedings claiming for damages against Z.B. and T.C.
The court concluded that in the field of the violation of personality rights through
the media (Internet and TV), as far as jurisdiction is concerned, according to article 5,
paragraph 3 of the Brussels I Regulation - to which article 3, paragraph 2 of the Italian
PIL Act refers - the locus commissi delicti is to be located in the centre of interests of
the injured person, i.e. Italy in this case. The fact that the news was spread in the
Albanian language was not considered relevant. Therefore, the Court of Rome was
deemed to be competent in the specific case.
b) Court of North Naples (Aversa), order of 10 August 2016
The case concerned an Italian girl (the applicant) who voluntarily shared some
videos where she was recorded having sexual acts with some friends. The videos were
subsequently uploaded on a number of social networks, among them Facebook.
Therefore, the claimant sued those social networks, Facebook Ireland Ltd. included,
before the Court of Naples, demanding that the defendants be ordered to cease using
the contested videos and that they be prevented from using them in the future.
Facebook claimed that the Court of Naples had no jurisdiction. It stated instead
that the US Federal District Court of Northern California was competent as well as
other courts located in the county of San Mateo as a result of a clause agreed by the
applicant signing the terms of contract, at the time of registration on the social network,
which attributed all disputes to the jurisdiction of the US courts. In particular, Facebook
claimed that the exception to Italian jurisdiction in favour of the Californian jurisdiction
would apply to all disputes related to the contract between the applicant, as a user of
the social network, and Facebook. The court rejected the objection to establishing
Italian jurisdiction. It stated that the clause did not apply in particular to the case under
consideration, as the claim concerned a form of liability which had nothing to do with
the contract. The court, in fact, considered the alleged violation of the applicant’s right
to privacy as a tort and not as a form of contractual liability.
c) Supreme Court, decision of 8 May 2002, no. 6591
Banca del Salento, an Italian bank, sued S.R., an Italian citizen, before the Court
of Lecce , asking for compensation for material and moral damages arising from an
allegedly defamatory publication on the Internet of a message relating to the bank.
Italian jurisdiction was uncontested since the case did not feature any international
element, but the Italian Supreme Court had to resolve the internal territorial competence
of the Court of Lecce instead. To this end, it recalled, among other general principles,
the definition of “place where the harmful event occurred or may occur” contained in
article 5, paragraph 3 of the 1968 Brussels Convention, according to which such a place
also has to be understood as the place where the impoverishment of the property of the
person who claims to have been injured occurs.
3.2 Copyright
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Intellectual property is one of the main areas where case law related to the Internet
is more developed, especially with regard to the protection of trade marks and of
domain names. Three judgments of lower jurisdictions have been selected in this field,
referring to the application of both EU and Italian PIL rules. Even when EU rules are
not applicable, there is a clear trend towards the use of principles established by the
CJEU to resolve issues brought to the attention of Italian courts, in particular and as
already mentioned, decisions about internal competence (two decisions have been
rendered to this end).
a) Court of Rome, order of 9 March 2000
Carpoint S.p.A., an Italian company owner of the registered trade mark “Carpoint”
and of a website on the Internet network “Carpoint.it”, claimed that Microsoft
Corporation, with a registered office in the United States, had opened a website within
its network “msn” (Microsoft Network) with the domain name “carpoint.msn.com”.
According to the claimant, Microsoft, in this website, acted as an intermediary in the
purchase and sale of cars and related activities, as well as providing information on new
developments in the world of the car, using the trade mark “Carpoint”, and that this
activity constituted an infringement of Carpoint’s trade mark in Italy, as well as an
unlawful use of the website’s domain name. Therefore, Carpoint applied before the
Court of Rome asking, as a provisional measure, that Microsoft be prevented from using
the Carpoint trade mark in any form online, and also within its own domain names for
the Internet.
Pursuant to article 10 of the Italian PIL Act and article 669-ter of the Italian Civil
Procedure Code, Italian jurisdiction in matters of preliminary measures exists when the
required measure is to be enforced in Italy or when the Italian judge has jurisdiction
over its merits. In the referred case, since it was not disputed that the measure should
not have been enforced in Italy, it was necessary to assess whether there was Italian
jurisdiction on its merits. After reflecting on the interplay between the Italian PIL Act,
the Italian Civil Code and the Italian Trademarks Act, the court concluded that Italian
courts have exclusive jurisdiction over trade mark infringements within the meaning of
article 56 of the Italian Trademarks Act, according to which, irrespective of the
nationality, domicile or residence of the parties to the proceedings, Italy has exclusive
jurisdiction on actions relating to trade marks registered (or in the process of being
registered) in Italy and international trade marks in relation to the effects produced in
Italy. The court also noted that article 56 of the Trademarks Act would not be
incompatible with article 5, paragraph 2 of the 1968 Brussels Convention, referred to
in article 3 of the Italian PIL Act, especially in the light of the interpretation drawn by
the Court of Justice in the judgment rendered in the case Mines des Potasse d’Alsace
(case C-21/76).
b) Court of Milan, decision of 2 May 2013 (enterprise section)
On 5 May 2009, Gucci S.p.A., an Italian company, sued the American company
Guess Inc. together with the Italian subsidiary Guess S.r.l. claiming for damages arising
from the infringement of a number of Italian and EU trade marks as well as from unfair
competition. Gucci also asked for prohibitory measures. Gucci also sued the American
company Zappos.com claiming that it had sold the Guess contested products in Italy

INTERLEX-800839

25-11.-20

~ 137 ~

D2.2 Analysis of the data (…) national basis

through its website. Zappos contested this statement, claiming that Italian courts had no
jurisdiction on the matter.
The Court of Milan affirmed that Italy had jurisdiction on the matter, rejecting
Zappos’s objection that products sold on its website were not directed towards Italy,
since the language of the website was English and prices were indicated in dollars.
According to the court, in fact, the use of the English language does not imply that a
website only targets an Anglophone public, given the fact that it is directed, in
particular, towards a kind of public, especially young people, familiar with the English
language. Furthermore, according to the Court, the targeted public is also familiar,
especially in the online contest, with prices in dollars and with “American” sizes. The
court also noted that Zappos, notwithstanding the aforementioned objections, carried
out a delivery in Italy, meaning that its activities were, at least in such a case, directed
towards Italy. Finally, the judge considered decisive that the box of a pair of shoes
deposited in court by Gucci also showed European sizes together alongside those of the
United States, confirming that the shoes were also offered for sale to European
customers. In light of the foregoing, the Court of Rome finally recognized Italian
jurisdiction pursuant to article 5, paragraph 3 of the 1968 Brussels Convention,
considering Italy as the place where the damages occurred: according to the Italian PIL
Act, conflicts of jurisdiction in certain matters shall be regulated by the aforementioned
convention, even if the defendant is domiciled outside the EU.
c) Court of Turin, decision of 26 October 2007
The case concerned the alleged infringement of a registered trade mark through a
website, which used the infringing signs in its domain name.
Italy had jurisdiction according to article 5, paragraph 1 no. 3 of the Brussels I
Regulation with regard to an action for infringement of a registered trade mark where
the website that used the infringing signs in the domain name was also accessible from
Italy and had a system of links that allowed the user to get in touch with Italian
entrepreneurs.
d) Cases where Italian jurisdiction was undisputed but rules of Brussels I-Bis
Regulation have been used to resolve issues of internal territorial competence
Court of Milan, order of 14 September 2017, no. 34739
Court of Turin, enterprise sections, order of 19 January 2016
3.3 Competition
a) Supreme Court (Unified Sections), decision of 6 October 2015, no. 24245
Acciaierie Valbruna S.p.A., an Italian company active in the production of socalled special steels, brought an action before the Court of Venice against
Flanschenwerbk Bebitz GmbH. Acciaierie Valbruna claimed that after the resignation
of one of its employees, Mr. Z., during the control and cleaning operations of the
company’s computer, a large number of files were found on the hard disk containing
worksheets and operating practices of duplicated steelworks which had been
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downloaded in bulk from the computer and supplied to another employee, as well as
files containing most of the names of Valbruna’s customers.
Moreover, examination of the e-mails exchanged between Mr. Z. and Mr. S.R.,
manager of the Indian company VSL Wires Ltd, a direct competitor of Acciaierie
Valbruna, had shown that negotiations were in progress for the hiring of Mr. Z at the
German subsidiary Flanschenwerbk Bebitz GmbH. On the assumption that such unfair
competition was clearly aimed at enabling Flanschenwerbk Bebitz to achieve the
availability of a technical and information heritage formed over more than eighty years,
Acciaierie Valbruna requested that Flanschenwerbk Bebitz be ordered to pay damages.
Appearing in the Court, Flanschenwerbk Bebitz claimed that the Court of Venice lacked
jurisdiction and affirmed that, according to article 5(3) of the Brussels I Regulation, the
Landgericht Magdeburg (Regional Court of Magdeburg) had competence on the
matter.
The Italian Supreme Court rejected the application of Flanschenwerbk Bebitz
GmbH, relying on a settled case law according to which the locus commissi delicti is
not identifiable with the locus where the property of the injured party is affected by the
prejudicial consequences of the event of damage complained of as unfair. The court
has, in fact, repeated on several occasions that article 5, paragraph 3 of the Brussels I
Regulation must be interpreted as meaning that the place where the harmful event
occurred or may occur is to be understood as the place where the victim’s right was
infringed, regardless of the place where that event occurred or may occur in the future.
The thesis makes a distinction between damage-event and damage-consequence and
between an event which is harmful and damage for which compensation is payable (see
the CJEU’s decisions rendered in cases Shevill,90 Marinari,91 Kronhofer92 and Zuid
Chemie93). By applying these principles to the specific case, the Court concluded that
the place where the victim’s right was infringed could be identified as being the place
where Acciaierie Valbruna S.p.A. operated, i.e. Italy, while there was no evidence that
the exploitation of the fraudulently acquired information had taken place and would
take place on the German territory.
b) Supreme Court, decision of 11 June 2013, no. 20700
Eurolites S.p.A., an Italian company which produced lamps for motor vehicles,
sued before the Court of Turin the French company Vignal Systems S.A., a direct
90

Court of Justice of the European Union, decision of 7 March 1995, Fiona Shevill, Ixora Trading Inc.,
Chequepoint SARL, Chequepoint International Ltd v. Presse Alliance SA, case C-68/93

91

Court of Justice of the European Union, decision of 19 September 1995, Antonio Marinari v. Lloyds
Bank pic and Zubaidi Trading Company, case C-364/93

92

Court of Justice of the European Union, decision of 10 June 2004, Rudolf Kronhofer v. Marianne
Maier, Christian Möller, Wirich Hofius, Zeki Karan, case C-168/02

93

Court of Justice of the European Union, decision of 16 July 2000, Zuid-Chemie BV v Philippo's
Mineralenfabriek NV/SA, case C-198/08
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competitor, after the latter obtained an injunction decree issued by the Court of
Hamburg (Germany), requiring the interruption of the commercialization of lamps
produced by Eurolites S.p.A. that, according to Vignal Systems S.A., were a “true and
willful imitation” of its own ones. Therefore, Eurolites S.p.A. started a civil procedure
in Italy aimed at ascertaining the lawfulness of its conduct and, consequently, asking
compensation for damages caused by the forced interruption of the production of its
lamps.
The Italian Supreme Court recognized that the Italian jurisdiction relied on
principles set out by the CJEU in the judgment of Folien Fischer (C-133/2012). In fact,
article 5, the paragraph 3 of Brussels I Regulation must be interpreted as meaning that
an action for a negative declaration seeking to establish the absence of liability in torts,
delicts, or quasi-delicts falls within the scope of that provision. Bearing this in mind,
the court concluded that the Italian judge had jurisdiction, since the place of production
and commercialization of Eurolites’s lamps (Italy) must be considered as the place
where the damages - caused by the forced interruption of the production - had occurred
or might have occurred.
The Italian Supreme Court applied also, by way of analogy, the principles set out
in the Wintersteiger case (C-523/10) with regard to the promotion by Eurolites of the
contested lamps on its website. In this regard, the court considered Eurolites’s seat to
be the place where the decision to promote the lamps via the Internet was taken and, as
a consequence, the place where the harmful event (even if conduct or damage) had
occurred or might have occurred.
c) Court of Milan, enterprise section, decision of 10 March 2016
Business Competence S.r.l., an Italian company operating in the field of online
marketing services, sued Facebook Inc., a US company, and Facebook Ireland Ltd., an
Irish company, before the Court of Milan. Business Competence, complained that its
copyright on the electronic database “Faround” had been infringed. That database,
through a particular algorithm, selected and organized the data on Facebook profiles of
users who accessed Faround, and allowed people to view, on an interactive map and
divide by category, the closest businesses to the user, complete with data and any offers,
as well as the satisfaction expressed by the Faround community. In order to develop the
afore-mentioned software, the claimant registered with “Facebook” as an independent
developer for the creation of applications designed to interface with the program and to
be used by users of the social network. According to the claimant, Facebook, after the
registration, used the features of Faround to develop “Nearby”, a competitor app
subsequently launched by Facebook. Business Competence also accused Facebook of
unfair and parasitic competition.
Facebook affirmed that the Italian judge did not hold jurisdiction on the matter
since, pursuant to article 16 of Facebook’s “Statement of Rights and Responsibilities”,
in force at the time of the registration of Business Competence to the social network,
all claims should have been submitted before the US District Court for the Northern
District of California or a state court located in San Mateo County. Moreover, Facebook
claimed that the Italian court lacked jurisdiction to the extent that, pursuant to article 3
of the Italian PIL Act, the general criterion for establishing Italian jurisdiction is the
domicile or residence in Italy of the defendant or the presence in Italy of an authorized
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representative. For the same purpose, the defendants affirmed that the Brussels I
Regulation was not applicable, since the USA is not a member state of the EU.
First of all, with regard to Facebook’s “Statement of Rights and Responsibilities”,
the court affirmed that the exception to Italian jurisdiction therein provided may
concern only disputes on contractual matters and not extra-contractual actions such as
those based on article 2598 of the Civil Code or copyright infringements.
According to the Court of Milan, Italy held jurisdiction pursuant article 5, par. 3
of the Brussels I Regulation. Italy, in fact, is the place where it was alleged that the
protected interest of the claimant had been violated, since Nearby was disseminated,
distributed and used by mobile devices on the Italian territory. Therefore, Italy was the
place where the harmful event “occurred or may occur”.
The court also clarified that, although the USA was not a member state of the
EU, the Italian PIL Act has transposed (“nationalized”) the heads of jurisdiction
contained in the 1968 Brussels Convention (subsequently repealed by the Brussels I
and Brussels I-bis Regulations) for determining the scope of Italian jurisdiction in some
issues, including that of the specific case. Therefore, the Brussels I Regulation, in force
at the time of the facts examined in the case, applied.
According to the court, the Italian judge had jurisdiction also with regard to the
allegation of unfair competition since the damage to the market, which was the
aetiological consequence of the unfair conduct, and which took the form of transfer of
Italian customers, occurred in Italy, which was the place of the harmful event.

4. Conclusions
The research shows that Italian courts’ application of EU measures adopted in the
field of judicial cooperation in civil matters and the corresponding case law of the Court
of Justice of the European Union in Internet-related situations is consistent.
In particular, the attention towards PIL issues in the digital environment in the
field of non-contractual obligations is significant (rights of personality, intellectual
property rights and competition cases). The field of contractual obligations or consumer
protection is not well-developed yet, mainly due to the fact that controversies in
consumer protection do not involve large sums of money and, therefore, individuals
most often i) rely on alternative dispute resolution mechanisms or, in any case, ii) do
not pursue the path of judicial procedures.
The same applies to low-value controversies arising in relation to online sales
contracts concluded with airlines (point-and-click or click-wrapping contracts). As the
Court of Justice established in the Rehder case, air flight passengers are to be considered
parties in a contract of provisions of services according to article 5, paragraph 1, letter
b), second indent of the Brussels I Regulation, now article 7, paragraph 1 letter b),
second indent of the Brussels I-bis Regulation. When Regulation (EC) no. 261/2004
establishing common rules on compensation and assistance to passengers applies (in
case of denied boarding and of cancellation or long delay of flights), individuals hardly
ever refer to courts. However, the Supreme Court recently issued two decisions on the
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application of the Brussels I-bis Regulation and, in particular, to choice-of-court
agreements in the framework of a controversy arising between passengers and air
companies (order no. 18257/2019 and no. 3561/2020).
There is also an added issue concerning accessibility: transnational cases
involving air companies and passengers are frequently handled by Justices of the Peace,
who decide over controversies not exceeding 5,000 euros, and whose decisions are
usually not available unless published in a journal. The “SCAN Project”,94 an EUfunded project aimed at analysing the European Small Claims Procedure, introduced
by Regulation (EC) no. 861/2007, might help to identify case law arising from
controversies between passengers and airlines.
Most of the cases analysed had been decided by recalling and adapting principles
set out by the Court of Justice. As has been stressed, however, Italian courts sometimes
recall EU PIL rules and the corresponding CJEU case law to resolve purely internal
cases, falling outside the scope of application of private international law (in particular,
to allocate territorial competence).
It is likely that Italian courts’ attention to European private international law and,
in particular, to the private international law dimension of Internet-related issues, will
increase in the near future.95
From the Italian perspective, in order to raise awareness of these topics, training
activities on the intersection of technological and legal developments (both substantial
and PIL law) shall be organized and addressed to legal operators, as well as private
citizens and companies, through events, seminars as well as through the establishment
of networks of permanent groups or think thanks.

94

available at: http://www.scanproject.eu/.

95

Among the six Commission priorities for 2019-24, indeed, there is “A Europe Fit for the Digital Age”
aimed at creating a single digital market. One of the key points of the digital single market strategy is
the approximation and the unification of laws and rules in fields, which are crucial for the Internet
environment, such as copyright, protection of consumers, data protection and digital platforms
transparency.
For
further
information
on
the
Digital
Single
Market
see:
https://ec.europa.eu/commission/priorities/digital-single-market_en.

INTERLEX-800839

25-11.-20

~ 142 ~

D2.2 Analysis of the data (…) national basis

POLAND

SUMMARY: 1. Introduction: the implementation of private international law in Poland. – 2. Polish
case law applying European private international law in Internet-related situations: contractual
obligations. – 3. Polish case law applying European private international law in Internet-related
situations: non-contractual obligations. – 4. Conclusions.

1. Introduction: the implementation of private international law in Poland
EU private international law applies only to cases showing one or more crossborder elements. In these instances, as a rule, European Union law has supremacy over
Polish law (for Polish rules on jurisdiction see: articles 1097-11104 of the Polish Code
of Civil Procedure (hereinafter: c.c.p.)96 and on applicable law: Private International
Law (hereinafter: "p.p.m. of 1965"97 and Private International Law – hereinafter::
"p.p.m. of 2011"98).
European rules on the recognition and enforcement of judgments in civil and
commercial cases were primarily established by the Brussels Convention on
Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters,
signed by six members of the European Community. The Lugano Convention on
Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters
extended the application of the rules of the Brussels Convention to other states (in
Poland, the Lugano Convention entered into force on 1st February 2000). Since 1st
March 2002, jurisdiction has been established based on the Council Regulation (EC)
no. 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (hereinafter: "the Brussels I Regulation").
In Poland, the act came into force with Polish accession to the EU on the 1st May 2004.
The Brussels I Regulation replaced the Lugano Convention in relation to the member
states of the European Union to be superseded on 10th January 2015 by Regulation (EU)
no. 1215/2012 of the European Parliament and of the Council of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters (hereinafter: "the Brussels I-bis Regulation"). Arbitration proceedings have
been excluded from the scope of Regulation no. 1215/2012. In this regard the United
Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards
96

Act of 17 November 1964, O.J. 1964, no. 43, item 296

97

Act of November 12, 1965 O.J. 1965, no. 46, item 290, in force: from 1st July 1965 to 16th May
2011

98

Act of 4 February 2011 O.J. 2011, no. 80, item 432, in force since 16th May 2011
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(signed in New York on 10 June 1958, referred to as “the New York Convention”)
applies.
Also, national rules on the choice of applicable law lost some of their practical
utility, because they have been replaced by provisions of Regulation (EC) no. 593/2008
of the European Parliament and of the Council of 17 June 2008 on the law applicable
to contractual obligations (hereinafter: "the Rome I Regulation") and Regulation (EC)
no. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (later: "the Rome II Regulation"), known as
the universal rules for choosing the applicable law.
The afore-mentioned regulations are directly applicable in all the member states,
and as such were not implemented in the Polish legal system. Nevertheless, article 28
p.p.m. of 2011 states that the law applicable to a contractual obligation should be
established based on the provisions of the Rome I Regulation. In the case of contractual
obligations which, pursuant to the provisions of article 1(2()j) of the Rome I Regulation,
have been excluded from its scope of application, the provisions of this regulation shall
also apply accordingly. As stipulated in article 33 of the p.p.m. of 2011, the law
applicable to the obligation arising from an event that is not a legal act should be
established under the Rome II Regulation. As for the rules on jurisdiction, before the
amendment of 2008,99 the Polish Code of Civil Procedure explicitly stated the principle
of the complete independence of Polish jurisdiction from lis pendens for the same claim
between the same parties before a foreign court. Yet, under the influence of EU law
(the Brussels I Regulation), this principle has been reversed. Since 2008, if a case for
the same claim between the same parties was pending before a foreign court prior to
being heard by a Polish court, the Polish court should suspend the proceedings (article
1098 of the c.c.p.). Also, the institution of an implied (tacit) agreement on national
jurisdiction was introduced into the Polish Code of Civil Procedure (article 1104 § 2 of
the c.c.p.). The scope of situations in which the domestic jurisdiction of Polish courts
was exclusive was limited. Actor sequitur forum rei became the basic principle of
national jurisdiction in civil proceedings (article 1103 of the c.c.p.). Finally, the
principle of automatic recognition of rulings was introduced, while maintaining the
need for special deliberation proceedings to declare the enforceability of a foreign
ruling (article 1145- 1149 c.c.p).
The new Polish Code of Civil Procedure of 2014100 specified provisions from the
Brussels I-bis Regulation, introducing a new Book IV to Part Four of c.c.p. The
judgments in civil and commercial matters issued by courts of other member states of
the European Union, as well as court settlements and official documents from these
countries, became enforceable in Poland (a declaration of their enforceability by a
Polish court was not necessary).

99

Act on amendment of the act - Code of civil proceedings and some other acts of 5th December 2008
r. (O.J. no. 234, item 1571)

100

Act on amendment of the act - Code of civil proceedings and the act on judicial costs in civil matters
of 5 December 2014. (O.J. 2015, item. 2) in force since: 10 January 2015
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Also, some interaction between EU private international law instruments and
substantial EU law can be observed. The fundamental example with regard to the online
environment is the country of origin principle of 3 in Directive 2000/31/EC of the
European Parliament and of the Council of 8 June 2000 on Certain Legal Aspects of
Information Society Services, in Particular Electronic Commerce, in the Internal
Market: the information society services provided from one of the member states of the
European Union must comply with the law of that country. The principle has not been
incorporated into the Polish Act on the provision of electronic services101, but was
mentioned in the justification of the project of the Act implementing the directive. It
was assumed that services provided electronically are subject to the law of the country
in which the service provider is established. The Polish legislature claimed that this
principle encompasses only the public law rules and does not introduce a new conflictof-laws norm. The principle was explicitly added as article 3a in 2008102 :the provision
of electronic services is subject to the law of a member state of EU and EFTA - parties
to the agreement on the European Economic Area in whose territory the service
provider has his/her place of residence or registered office. The character of the
provision remains disputable – it is claimed that it has features of a conflict-of-laws nor
(private law) but equally applies within the public law domain. The principle does not
apply, however, in the case of consumer transactions, where, as a rule, the law of the
consumer’s residence should be used (the Rome I Regulation). Also, it does not limit
the parties’ freedom to determine which law should be applicable to the contract.
As to the court’s practice, it should be noted that there are no court chambers
within the Polish enforcement system that could be considered as specialising in PIL
issues. Neither do Warsaw courts appear to have specific expertise in online
commercial disputes.
In general, relatively little attention is paid by the courts to PIL norms. As a rule,
the court should establish the jurisdiction and the applicable law in every case.
However, these issues, even if considered during the proceedings, tend not to be
explicitly mentioned afterwards in the text of the judgment. In addition, in certain cases,
the PIL issues should be dealt with only if a corresponding objection is raised (see:
article 1165 c.c.p. which stipulates that in the event of a case being brought before a
court regarding a dispute covered by an arbitration clause, the court shall reject the
application or a motion to initiate non-litigious proceedings, if the defendant or a
participant in non-litigious proceedings raised the plea of an arbitration clause before
entering into the dispute as to the substance of the case.). Also, the existence of
an arbitration proceeding affects the scope of courts’ competences. When recognizing
a petition to set aside an arbitral award, the court does not act as a second-instance court
and it is not authorized to examine substantive matters using substantive law. It is
entitled only to verify whether any of the infringements listed in article 1206 of the
c.c.p. took place.
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O.J. 2002, no.144, item 1204
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Act on amendment of the act on the provision of services by electronic means of November 7, 2008
(O.J., no. 216, item 1371)
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The aim of the study is to present how EU private law is applied in practice by
Polish courts. Twenty-two cases were analysed.103 These cases involved twenty-two
judgments of courts of the first instance, twenty-one judgments of courts of appeal
(including three judgments of the Supreme Administrative court which is the second
instance in case of administrative proceedings), and ten Supreme Court judgments.

2. Polish case law applying European private international law in Internetrelated situations: contractual obligations
In this part are analysed the judgments on the contractual obligations in which
Polish courts applied European private international law in Internet-related situations.
In most situations, the dispute was not solved at the first instance, therefore in every
case, only the last judgment was incorporated into the body of the report. The
differences of approach to the application of EU PIL between courts of various
instances were shown in the summaries of the highest court’s judgment.
2.1 Contracts
Four cases (eleven judgments) were found concerning contractual obligations
which required application of European PIL in Internet related situations. They stem
from B2B disputes – either related to establishing liability in case of improper
performance or non-performance of a contract relating to the carriage of goods (cases
1 and 2) or the enforceability of an arbitrary judgment (cases 3 and 4). The main
difficulty in the first situation was establishing how does the fact that the contract was
concluded via an online platform influence the applicable law. In the second, the
fundamental question regarded the form and place of a legal act submitted via e-mail.

103

Lately, a monograph (S. Żyrek, Jurysdykcja krajowa w sprawach zobowiązań elektronicznych w
prawie Unii Europejskiej, C.H. Beck: Warsaw 2019) on jurisdiction in the case of online-related
obligations has been published, which also contains an analysis of Polish court rulings. Most of the cases
referred to in the publication were taken into consideration during the study. However, not all of the
judgments had been officially published and therefore could not have been accessed (these judgments
were not included in the statistics of the report: verdict of District Court in Warsaw of 13.4.2007, GC
XX 70/06 – an act of unfair competition may be committed only where the perpetrator who is an
entrepreneur conducts a business activity, the Internet is only a tool with which the act is committed, and
therefore the fact that the act was committed online does not influence the jurisdiction; judgment of the
Court of Appeal in Łódź of 29.12.2009, I ACz 1150/10; judgment of the District Court in Wrocław of
12.10.2010, X GC 112/10, judgment of the District Court in Warsaw of 24.6.2010, II C 45/10 – on
infringement of personal rights; judgment of the Court of Appeal in Warsaw of 27.10.2010, I ACz
1602/10 – "Polish death camps" case; judgment of the District Court in Wrocław of 29.3.2011, X GC
112/10.)
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Judgment 1. Supreme Court, 04-12-2015, I CSK 1063/14
i) Summary of the facts
The plaintiff claimed payment for a shipped good (a load of sugar) that had been
stolen in a shipment process by other persons who misleadingly claimed that they were
entitled to receive the goods. The perpetrators stole the goods by providing untrue
information on an online platform for transport services that to brought together
offerors of transport services and entrepreneurs who wanted to ship particular goods.
ii) Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The case was decided under provisions of Polish law and of the Convention on
the Contract for the International Carriage of Goods by Road (signed in Geneva on 19
May 1956) – hereinafter referred to as “CMR”. Under article 1 of the CMR, provisions
of this act apply to contracts that specify the place of taking over and delivery of goods
in two different countries (at least one of which is a party to CMR).
The Supreme Court (Civil Chamber) did not take into consideration the possible
impact of the fact that the carriage contract was concluded online, with use of an online
business-to-business platform. In particular, it was not taken into account where the
agreement was made and what impact it could have on the law applicable to the contract
(especially, to what extent the agreement is governed by the general rules on Polish
private international law, which make the choice of law contingent mostly on the
geographical location of the contract’s conclusion). The possible transnational (or
international) element, introduced by the use of online platform was not explicitly
considered in the case.
The court of the first instance applied CMR provisions, which was considered
unjustified in the opinion of the Court of Appeal. The third instance ascertained that the
fulfilment of premises for the application of CMR was not properly investigated by the
courts of the lower instances and remanded the case (issue in question: if a statement
of will is sent via the Internet by a person under the name of some other entity, who
should the statement of will be attributed to?).
Judgment 2. Court of Appeal in Łódź of 07-02-2017, I ACa 508/16
i) Summary of the facts
The plaintiff (a firm operating in the Netherlands) claimed payment for goods
sold to a firm operating in Poland. The claim was based on several sale agreements
concluded between parties by placing orders through the plaintiff’s website. The
defendant could make an offer after logging in to the website.
ii) Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
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The case was decided under provisions of Polish law and of the CMR. Under
article 1 of the CMR, provisions of this act apply to contracts that specify the place of
loading and delivery of goods in two different countries (at least one of which is a party
to CMR). The Court of Appeal followed the line of reasoning of the court of first
instance.
As in the previous case, the court did not take into consideration the possible
impact of the fact that the contract was concluded online, with use of an online businessto-business platform. Again, the actual place of agreement conclusion was disregarded
as well as its possible impact on the law applicable to the contract (especially, to what
extent the agreement was governed by the general rules on Polish private international
law, which makes the choice of law contingent mostly on the geographical location of
a contract’s conclusion). The possible transnational (or international) element
introduced by the use of an online platform was not taken into explicit consideration in
the case.
Judgment 3. Supreme Court, 02-03-2017, V CSK 392/16
i) Summary of the facts
The Supreme Court (Civil Chamber) considered a case concerning the
enforceability of an arbitrary judgment, under provisions of the New York Convention.
The arbitrary clause was included in a supply agreement, concluded by an exchange of
e-mails (the Supreme Court ascertained that this way of communication complies with
the requirement of written form, required under the convention). At the same time,
parties incorporated in the contract a choice-of-law clause, which subjected the
agreement to English law.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The Supreme Court verified the validity of the arbitrary clause. The reasoning
focused on investigating whether the proxy who concluded the contract in the name of
one of the parties had the power of attorney – in particular, whether the form of granting
the power of attorney was compliant with the general requirements of the Polish Civil
Code (which, in principle, requires this act to have the form needed for the conclusion
of the final contract). The court ascertained that Polish law should be applied to this
matter due to article 25.1 of p.p.m. of 2011, which subordinates the form of power of
attorney to the same law as the form of the final contract. If parties to a contract reside
in various states, it is enough that the parties observe the formal requirement set out in
at least one of the domestic laws that apply to them. At the same time, under English
law – chosen by the parties in the contract – the power of attorney is subjected to the
law of the country where a proxy acts while concluding an agreement. Building on this
premise, the Supreme Court concluded that under the contract, the formal validity of
the power of attorney should be ascertained according to Polish law.
The court did not consider the impact of the possible transnational element on the
process of incorporating the arbitrary clause into the contract (exchange of e-mails
between parties). The court made an implied assumption that the proxy was acting in
Poland, which requires applying Polish law as a basis for establishing formal validity
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of a power of attorney. This conclusion was not supported by analysis of the influence
which the online environment can have at the time of establishing the law applicable to
the contract concluded via the Internet between contractors domiciled in various
countries. In particular, the judgment lacked determination of the precise location of
the proxy’s activity within the process of concluding the agreement.
The court’s approach towards the main issue (enforceability of the arbitration
court’s judgment) was consistent throughout the proceedings. However, their opinion
on whether the power of attorney was effectively granted differed. The Supreme Court
ascertained that the Court of Appeal’s conclusion that power of attorney was effectively
granted through declarations of intent submitted online was not based on factual
findings, and, therefore, it annulled the contested judgment and referred the case to the
Court of Appeal for reconsideration.
Judgment 4. Supreme Court, 13-09-2012, V CSK 323/11
i) Summary of the facts
The Supreme Court (Civil Chamber) decided on the enforceability of an arbitrary
judgment under the provisions of the New York Convention. The arbitrary clause was
included in a supply agreement, concluded by an exchange of e-mails. One of the
parties challenged the enforceability of the arbitrary judgment stating that the
arbitration clause was not in the (appropriate) written form.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The Supreme Court investigated the validity of the arbitrary clause and its impact
on the enforceability of the arbitrary judgment. The reasoning was focused on
investigating whether the form in which the arbitrary clause was concluded was
compliant with the general requirements of articles 2.2 and article 5.1b of the New York
Convention. There are two approaches towards the validity of an arbitration clause
agreed upon via e-mail exchange, and the Supreme Court ascertained that this way of
communication complies with the requirement of written form, as required under
the convention. However, this matter is, of secondary importance, as the fact that both
parties took part in the arbitration proceedings was sufficient to exclude their right to
undermine the enforceability of the judgment due to the invalidity of arbitration clause.
Also in this case, the Court abstained from concerning itself with the transnational
character of making an arbitrary clause. According to the court, the obligation to apply
the New York Convention resulted only from the fact that the arbitration award was
issued in Germany, which is party to the convention.
In this case, different courts arrived at different positions. The court of first
instance declared the award of the Court of Arbitration enforceable. Under article 1162
of the c.c.p., the arbitrary clause was considered valid and binding. The court of appeal
changed the contested order and dismissed the claim. Under article IV of the New York
Convention, applicable because the parties were from Poland and Georgia, it declared
that it had not been proven that the arbitrary clause had been concluded.
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2.2 Consumer protection
In Poland, case law on consumer protection is relatively developed with regard
to unfair contract terms. Other consumer disputes are scarce and tend to come to an end
at the lower level instances. The consumer right to withdraw is commonly recognized,
and reputation websites as well as online systems for self-executing agreements are
common, which reduces the number of court actions.
Two cases (six judgments) which touched upon the application of European
International Law in Internet-related consumer contracts were found. In both cases,
verifying the unfair character of contract terms constituted the focal point. This could
suggest that Polish courts fulfill their obligation to ex officio examine whether particular
clauses of a consumer contract are not abusive.104 However, such a conclusion would
be far-fetched, because of the marginal number of judgments issued in Internet and PILrelated consumer disputes.
Judgment 1. Supreme Court, 22-02-2007, IV CSK 200/06
i) Summary of the facts
The Supreme Court (Civil Chamber) decided a dispute between an American
company and a Polish consumer. The plaintiff (Polish) demanded the refund of 52,937
PLN as the equivalent of 14,000 USD paid by the plaintiff in order to conclude an
agreement on the conclusion of foreign exchange transactions on the interbank market.
The brokerage agreement, displayed on the defendant’s website and agreed to by the
plaintiff, incorporated: a derogation clause excluding the jurisdiction of Polish courts,
an arbitration clause (either an arbitration tribunal in Michigan, USA or an ordinary
court in Michigan had jurisdiction), and a conflict-of-laws clause (in favour of the law
of state of Illinois), therefore the defendant challenged the jurisdiction of a Polish court.
The District Court in Bydgoszcz, which decided the case in the first instance,
found the afore-mentioned clauses valid and binding (though concluded by implied
statements), and dismissed the claim. The Court of Appeal, considering the fulfilment
of the form requirement, applied the New York Convention. As a result, the form
requirement was considered met. The choice of Illinois law was admissible under article
25, § 1 of the p.p.m. Article 27, § 1, point 2 of the p.p.m. points to US law as applicable
if the parties fail to make a choice of law, as the brokerage agreement was included in
the service contract. The Court of Appeal rejected the possibility of examining the
contract in the light of the consumer protection provisions of the European Union
countries, because the United States of America is not a party to the Treaty of the
European Communities.
The plaintiff filed a cassation appeal.

104

CJEU judgment of 27 June 2000, C-240/98 to C-244/98, Océano Grupo Editorial SA v Rocío
Murciano Quintero and Salvat Editores SA v José M. Sánchez Alcón Pradės and Others,
ECLI:EU:C:2000:346; CJEU judgment of 4 June 2009, C-243/08, Pannon GSM Zrt.,
ECLI:EU:C:2009:350; CJEU judgment of 6 October 2009, C-40/08, Asturcom Telecomunicaciones,
ECLI:EU:C:2009:615; CJEU judgment of 14 June 2012, C-618/10, Banco Español de Crédito, SA v
Joaquín Calderón Camino, CLI:EU:C:2012:349
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ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The Supreme Court agreed with the position of the Court of Appeal that the legal
relationship between the parties should be assessed in the light of the provisions of the
New York Convention binding both the USA and Poland. Article II 3 of the New York
Convention allows the waiver of the obligation to refer the case to arbitration by the
court in which the dispute was initiated if the court finds that the arbitration clause is
invalid, unenforceable or unfit. However, Poland in the Europe Agreement (O.J .1994,
no. 11, item 38, as amended) has undertaken to ensure that its future legislation is in
line with Community legislation, including in the field of consumer protection.
Both the derogation and the arbitration clauses might be considered unfair
contract terms in the light of the article 3.1 of Directive 93/13/EEC of 5 April 1993 on
Unfair Terms in Consumer Contracts. Article 6.2 of the directive obliges member states
to take the necessary steps to ensure that the consumer does not lose the protection
granted under Directive 93/13/EEC by choosing the law of a third country as the law
applicable to the contract in question if that contract is closely connected with the
territory of the member states. However, the Polish implementation of directive
93/13/EEC did not cover article 6.2.
The brokerage agreement together with the arbitration agreement justified the
application of article 6.2 of Directive 93/13/EEC because it caused a significant
disproportion of rights and obligations to the detriment of the consumer, and the
contract had a strong link to the territory of a member state. The plaintiff was domiciled
in Poland, from where he gave instructions to conduct currency trading and made
payments to the bank account indicated in Poland which led to a strong connection
between the contract and the Polish territory. As to the first premise: the arbitration
clause depended on the choice left to the professional and the principles on which the
American Arbitration Chamber's decisions are based were not indicated within it. Also,
a foreign law that was imposed differed significantly from the European law. In
addition, numerous practical difficulties of pursuing a claim were noticed by the court:
they related to distance, costs and difficulties in obtaining an American visa by a Polish
citizen. All these elements created a state in which the arbitration clause as well as the
choice-of-law clause had to be considered unfair within the meaning of Directive 93/13
EEC. Thus, the clauses constituted an unfair contractual provision leading to a state
contrary to the article 6.2 of the directive. As a result, the court could waive the
obligation to refer the case to arbitration. The court supported this argumentation with
reference to ECJ judgment C-240/98-244/98 Oceano Grupo Editorial S.A.
Additionally, the Supreme Court stated that the formal requirement prescribed for
the arbitration clause was not met because agreeing online to the content displayed on
the website neither enables identification nor reconstruction of the consent.
Therefore, due to the lack of written form of the arbitration clause and its unfair
character, the Supreme Court declared the charge of arbitration clause unfounded.
In this case, different courts arrived at different positions. The District Court
applied the Polish Code of Civil Procedure (article 1105 § 3) and decided that both the
derogation and arbitration clauses were valid and binding. This conclusion was
followed by the Court of Appeal, yet different provisions were invoked (the Polish
Code of Civil Procedure, the New York Convention, and the p.p.m.). The Court of
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Appeal rejected the possibility of applying consumer protection provided for in the EU,
but this was considered unjustified by the court of the highest instance.
Judgment 2. Supreme Court, 17-09-2014, I CSK 555/13
i) Summary of the facts
The Supreme Court (Civil Chamber) decided a dispute between the Polish Office
of Competition and Consumer Protection (Urząd Ochrony Konkurencji i Konsumentów
– hereinafter: UOKiK) and the European Union of Football Associations (hereinafter:
UEFA). The dispute regarded the EURO Championship, organised in Poland and
Ukraine in 2012. Before the Championship, UEFA was offering online individual
tickets for football games, concluding contracts with the use of standard terms
(“Conditions of the General Public Sale of Tickets for the UEFA EURO 2012”).
UOKiK found that several clauses in this document were unfair within the meaning of
the EU 93/13/EEC directive. Amongst them, UOKiK questioned a choice-of-law clause
which subjected the relationship between UEFA and a consumer to Swiss law.
The District Court in Warsaw, which decided the case in the first instance, found
the clause to be unfair.
After the appeal of the defendant (UEFA), the Court of Appeal in Warsaw
decided that the clause was not unfair and could be enforced in relations with
consumers. The court grounded this decision in the p.p.m. of 2011 and the Rome I
Regulation. Resting on these rules, the court concluded that private international law
excludes choice-of-law clauses in consumer contracts only to the extent to which they
diminish the degree of consumer protection awarded by the regime of the consumer’s
habitual residence. In the outcome, regardless of the choice-of-law clause in the UEFA
contract, consumers can still claim rights awarded to them under EU law. According to
the court, this suffices to claim that the clause in question is not unfair. The judgment
of the second instance was challenged by UOKiK before the Supreme Court by a
cassation claim. The Supreme Court reversed the Court of Appeal’s conclusions,
declaring the choice-of-law clause to be unfair.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
As the Supreme Court observed, under the Rome I Regulation (articles 3 and 6),
consumer contracts are subject to the law of the country where the consumer has his
habitual residence. Parties are entitled to choose another legal regime, but in that case
the consumer still keeps his/her entitlements under the law of the country of his/her
habitual residence (including the harmonized consumer law rules of the EU member
states). Similar provisions have also been introduced in articles 28 and 30 of the p.p.m.
of 2011.
Contrary to the argumentation presented by the Court of Appeal, the Supreme
Court ascertained that these provisions do not remove a priori the unfairness of the
choice-of-law clauses in consumer contracts. The rules on unfair contract terms (that
transposed the EU 93/13/EEC Directive) mandate separate scrutiny of every clause in
B2C contracts. Moreover, article 3 of the Rome I Regulation requires the actual intent
of the parties, which cannot be replaced with imposing a non-negotiated standard term
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by the entrepreneur. The mechanism of consumer protection established in the Rome I
Regulation assumes the involvement of a court which has to compare two standards of
protection and decide, in the case of choosing another legal regime, whether the
entitlements awarded by the law of habitual residence should be still (at least in part)
applicable. This situation is disadvantageous for consumers, who remain uncertain
about their rights and duties vis-à-vis the professionals, until the choice-of-law clause
is subjected to court scrutiny.
What is more, if a consumer decides to compare two regimes on his/her own,
(s)he has to incur disproportionate costs (being still uncertain as to the final result of a
possible litigation). The Supreme Court observed also that in the contract in question,
UEFA imposed on consumers Swiss law, i.e. its own domestic regime. In doing so,
UEFA put itself in a particularly privileged situation in its relationship with consumers.
For all these reasons, the Supreme Court found the choice-of -law clause to be unfair.

3. Polish case law applying European private international law in Internetrelated situations: non-contractual obligations
The cases that were found were divided into three groups. In the first one, the
focal point was broadly understood personality rights. The key issues that were tackled
by the courts included: the right to be forgotten (removing defamatory content),
defamation (infringement of personal rights) and unfair competition acts (infringement
of a company’s reputational interests). The courts; approaches to the application of EU
PIL in these instances were highly different (from neglecting the need to analyse
the transnational character of the matter in hand to applying the EU PIL and taking into
consideration corresponding EU case law). The second group of cases concerned the
application of EU PIL in Internet-related situations and copyright. Here, the main issues
regarded domain piracy and trade mark protection right. In the last group of cases the
courts; focus was on administrative penalties imposed in regard to online gambling. In
all the situations, the courts abstained from taking into account the transnational aspects
of the issue and applied Polish law.
3.1 Personality rights
Judgment 1. District Court in Szczecin, 14-10-2014, VII GC 260/12
i) Summary of the facts
The plaintiff’s websites were blocked by several Internet search engines because
they were alleged to contain phishing attempts. This reduced the popularity of the given
websites and had a negative effect on the company’s reputation. The plaintiff (being a
Polish company) demanded an apology from another Polish company which it
mistakenly considered to be a branch of a foreign law company.
ii) Summary of the court’s judgment interpreting the relevant EU PIL instrument’s
disposition
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The case was decided under provisions of Polish law. The action was dismissed
as the defendant had no capacity to be sued in this dispute. Though the action of
blocking the websites might have constituted an infringement of the plaintiff’s personal
rights, it had not been carried out by the defendant. As a result, the court neither
elaborated on the international (transnational) character of the personal rights
infringement nor applied EU PIL.
Judgment 2. Supreme Administrative Court of Poland, 09-04-2015, I OSK
2926/13
i) Summary of the facts
The Supreme Administrative Court decided on a claim against an operator of an
Internet browser, which allowed access to an entry in an online encyclopedia which
pertained to the claimant. The content had not been generated by the browser operator.
The browser operator was a company registered in Poland. The case tackled the issue
of the “right to be forgotten”, after the CJEU judgment in the Google Spain case (C131/12)105, but before the legislative framing of this right in the GDPR. The court,
building on the general premises set out by the CJEU, ruled in favour of the obligation
of the Internet browser’s operator to remove data from the search results. At the same
time, the judgment made a strong (yet partly implicit) case for trans-border application
of the right to be forgotten – as explained further below.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The Supreme Administrative Court focused predominantly on the question of the
individual’s right to remove data from an online service and the possible application of
the CJEU Google Spain (C-131/12) decision in Poland. The case does not address the
problem of conflicts of laws at length. The court made, however, a few observations
that reveal its take on the problem of the trans-national dimension of the right to be
forgotten.
First of all, the court made a strong claim in favour of the view that the geographic
“location” of data and of actions that concern its processing cannot affect the possibility
of claiming that this data should be removed from the search results, under the Google
Spain doctrine. In particular, the Court pointed out that storing data on a server located
abroad does not exclude operators from the Polish jurisdiction, and does not exclude
the applicability of the right to be forgotten.
Secondly, the court pointed out that it should be considered whether the process
of processing data could be understood as “creation of such technical premises, that
make it de facto possible to get access to personal data without their physical retention.”
In doing so, the court reinforced the view that trans-border data processing can take a

105

CJEU judgment of 13 May 2014, C-131/12, Google Spain SL and Google Inc. v Agencia Española
de Protección de Datos (AEPD) and Mario Costeja González, ECLI:EU:C:2014:317
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form of analysis and display of data (e.g. Internet search engine results), without the
need to determine the physical (geographic) location of where the data is stored.
In this case, different courts arrived at different positions. The court of first
instance dismissed the complaint against the decision not to grant the request to delete
personal data on the website as it did not take into account the specificities of
functioning an online browser. The Supreme Administrative Court saw these issues as
vital for ruling on the case and therefore it set aside the appealed decision of the District
Administrative Court in Warsaw and referred the case to that court for re-examination.
Judgment 3. Court of Appeal in Warsaw, 25-11-2016, I ACa 1565/15
i) Summary of the facts
The plaintiff demanded removal of personal data (information that a warrant had
been issued for his arrest) from a search engine’s results, compensation and the
publication of an apology from a company from the United States - the administrator
of the search engine.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
In order to establish whether Polish courts had jurisdiction in the case, the court
applied article 16.2 of p.p.m. of 2011. The plaintiff sought compensation for nonpecuniary damage caused by the defendant's culpable action, i.e. a tort, which entitled
him to bring an action for protection before the court in whose district the harm was
caused. The court did not elaborate further on the international (trans-national)
character of this personal rights infringement, though in its reasoning, it referred to
CJEU judgment C-131/12, Google Spain. The case was decided under provisions of
Polish law.
The line of argumentation presented by the court of first instance was followed
by the court of appeal.
Judgment 4. Supreme Court, 13-12-2018, I CSK 690/17
i) Summary of facts
The Supreme Court (Civil Chamber) decided on a claim to remove particular data
from search results in an online search engine (Google). The case was brought against
a company that maintained an online search engine by an individual who ascertained
that the text available through a search was defamatory. The defendant was a firm
registered in Poland, which was a branch of a worldwide company that operated an
Internet browser. During the proceedings, the defendant was joined by the US branch
of the company, against which the plaintiff sustained her claim.
ii) Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
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In the proceedings before the court of the first and second instance, the issue of
the jurisdiction of Polish courts was taken into consideration. Ultimately, the court of
the second instance (Court of Appeal) concluded that Polish courts have jurisdiction in
the case upon article 11037 c.c.p., which encompasses inter alia cases that concern
unlawful deeds (such as torts), if a claim originated in the Polish territory. According
to the court of the second instance, this provision encompasses also defamatory claims.
The Court supported this claim with reference to CJEU judgment C-509/09, eDate
Advertising.106
The Court did not analyse further the question of the geographic location of the
tortious deed. In particular, it did not consider the possible implications of the transnational character of the browser and the possibility of accessing the information from
any place in the world.
The Supreme Court did not explore further the issue of the jurisdiction of Polish
courts (agreeing with the position of the Court of Appeal in Warsaw). It also did not
take into consideration the problem of provisions applicable to anti-defamatory
protection claimed by the plaintiff. The Supreme Court abstained from analysing the
consequences of the trans-national character of the browser, and the problem that the
alleged defamation took place without any particular geographic indication. It was
assumed that Polish substantive law should be applied to the case in its entirety.
The approach towards the jurisdiction of Polish courts and the applicable law was
consistent during the trial.
Judgment 5. Supreme Court, 28-09-2011, I CSK 743/10
i) Summary of the facts
The Supreme Court (Civil Chamber) decided a case initiated by private
individuals, who claimed remedies (injunction prohibiting proliferation of a press
article on the Internet and its removal from the web) for defamation committed online.
The courts of first and second instance dismissed the claim, indicating – amongst other
arguments – that storing press material on servers by the defendant did not constitute,
in itself, infringement of the plaintiffs’ personal rights.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The Supreme Court dismissed the claim. Although the alleged violation was
committed online, none of the courts adjudicating in the case addressed the issue of the
jurisdiction of Polish courts or the conflict of laws question. All the courts that decided
on the plaintiffs’ claim seem to have assumed that it was subject exclusively to Polish
law and should be adjudicated by Polish courts. Most probably, both conclusions were
drawn from the fact that the plaintiff had her headquarters situated in Poland and that
the alleged infringement took place in a Polish journal (and on its website). There is no
clear evidence that courts investigated other circumstances that might be relevant for
jurisdiction and conflicts of laws (such as the location where the data was stored by the
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defendant). Also, the case did not involve any analysis of possible elements of foreign
or international law (except for a brief reference to ECHR case law on substantial
matters of online defamation).
Judgment 6. Court of Appeal in Cracow, 22-12-2016, I ACa 1080/16
i) Summary of the facts
The plaintiff was a prisoner in Nazi camps during the Second World War. He
sued a firm that maintained an online informational portal registered in Germany (with
a “.de” domain). The portal published a text which labelled former Nazi camps as
“Polish death camps”. The plaintiff felt that this expression was defamatory towards
her and caused her emotional harm, therefore she demanded from the defendant
removal of the text and publication of an apology. The issue of jurisdiction was not
raised by the parties.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
Neither the District Court or the Court of Appeal referred to the issue of the
jurisdiction of Polish courts, or to the question of conflict of substantial laws. They
assumed implicitly that the case could be decided before courts in Poland, under the
Polish rules on protection of personal rights (including the law on defamation). The
factual background of the case could indicate that both problems should be analysed
more thoroughly. Both the location of the headquarters of the plaintiff (a German
company) and the geographic location of the allegedly defamatory publication
(Germany) opened the possibility for the application of German law. As opposed to the
similar case I ACa 403/15 (described below), none of these elements were addressed
directly by the court.
Judgment 7. Court of Appeal in Białystok, 30-09-2015, I ACa 403/15
i) Summary of the facts
The plaintiff was a prisoner in Nazi camps during the Second World War. She
sued a firm that maintained an online informational portal registered in Germany (with
a “.de” domain). The portal published a text which labelled former Nazi camps as
“Polish death camps”. The plaintiff felt that this expression was defamatory towards
her and caused her emotional harm and demanded from the defendant removal of the
text and publication of an apology. In contrast to the previous case, here the defendant
claimed that Polish courts lacked jurisdiction.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The District Court found that Polish courts had jurisdiction in the matter of the
case, referring to articles 3 and 5 of the Brussels I Regulation. Under these provisions,
cases concerning torts fall within the jurisdiction of the proper courts for the place
where the tort has been committed. The court referred also to previous decisions of the
CJEU which provide interpretation of these rules with regard to torts committed on the
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Internet (cases C-170/12107 and C-441/13108, as well as joined cases C-509/09 and C161/10109). Building upon these rules, the court concluded that since the plaintiff had a
permanent place of residence in Poland, Polish courts had jurisdiction over her case.

Further, the court attempted to identify substantial law relevant to the case. It
excluded the application of EU Regulation 864/2007, resting on the exclusion for cases
involving privacy and personality rights, in article 1(2)(g) of this act. In its final
conclusion, it found that EU Directive 2000/31/EC did not pertain to the case, since the
alleged infringement of the personal rights of the plaintiff did not take place within the
provision of information society services (but only as a consequence of using technical
measures designed to provide them). Finally, the court referred to Polish domestic
provisions on private international law (p.p.m. of 2011), which indicated Polish law as
relevant for matters of privacy and defamation in the case of Polish residents and
defamatory deeds committed in Poland.
The Court of Appeal fully approved the conclusions of the court of the first
instance.
Judgment 8. Court of Appeal in Warsaw, 31-03-2016, I ACa 971/15
i) Summary of the facts
The plaintiff was a prisoner in Nazi camps during the Second World War. He
sued a publisher of a German newspaper (published also online). The journal had
published text which labelled former Nazi camps as “Polish death camps”. The plaintiff
felt that this expression was defamatory towards her and caused her emotional harm
and demanded from the defendant removal of the text and publication of an apology.
The defendant claimed that Polish courts lacked jurisdiction.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The Court of Appeal approved the conclusions of the court of the first instance.
It found that Polish courts had jurisdiction in the matter of the case, referring to articles
3 and 5 of the Brussels I Regulation. Under these provisions, cases concerning torts fall
within the jurisdiction of the proper courts for the place where the tort has been
committed. The court referred also to previous decisions of the CJEU which provide
interpretation of these rules with regard to torts committed on the Internet (cases C170/12 and C-441/13, as well as joined cases C-509/09 and C-161/10). Building upon
these rules, the court concluded that Polish courts may legitimately decide the case.
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The court attempted to identify substantial law relevant for the case. It excluded
the application of EU Regulation 864/2007, resting on the exclusion for cases involving
privacy and personality rights in article 1(2)(g) of that act. The court also found that EU
Directive 2000/31/EC did not pertain to the case, since the alleged infringement of
personal rights of the plaintiff did not take place within the provision of information
society services (but only as a consequence of using technical measures designed to
provide them). Finally, the court referred to the Polish domestic provisions of p.p.m. of
2011, which indicated Polish law as relevant for matters of privacy and defamation in
the case of Polish residents and defamatory deeds committed in Poland.
The reasoning in the case was closely similar to that of the previous judgment.
Judgment 9. Supreme Court, 15-05-2019, II CSK 158/18
i) Summary of the facts
The plaintiff was a director of a Polish School in Ireland. The defendant posted
on the website www.f[...]com and others information about the embezzlement of school
money by the plaintiff. She also emailed numerous institutions and also tried to
influence plaintiff’s position as a candidate to the Polish parliament. The plaintiff sued
the defendant for compensation and demanded an apology in a newspaper in Poland.
Both parties were residents of Ireland, also Ireland was the main place of their
professional and private life activities.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The Supreme Court (Civil Chamber) decided that in terms of liability for harm,
Polish courts have jurisdiction for infringement of the plaintiff's personal rights only
with respect to the harm or damage caused in Poland.
Having regard to article 5, paragraph 3 of the Brussels I Regulation and case law
of the Court of Justice of the European Union (judgments of March 7, 1995 in Case C68/93, Fiona Shevill, Ixora Trading Inc., Chequepoint SARL and Chequepoint
International Ltd. v. Presse Alliance SA, and dated October 25, 2011, in joined cases
C-509/09 and C-161/10, eDate Advertising GmbH v X and Olivier Martinez and Robert
Martinez v. MGN Limited), the Supreme Court agreed with the lower instances that the
Polish courts have jurisdiction for infringement of the plaintiff's personal rights only
with respect to harm or damage caused in Poland.
Therefore, it was essential to demonstrate materialization of damage resulting
from the violation of the plaintiff’s personal rights in the territory of the Republic of
Poland.
The substantive law established in accordance with national conflict-of-law rules
determines whether a causative event can be regarded as causing damage. Therefore,
taking into account the exclusion provided for in article 1.2.g of the Rome II Regulation
and article 16.2 p.p.m. of 2011, it should be stated that it is appropriate to assess whether
the claimant suffered damage in Poland under the Polish law provisions.
Here, the reasoning of the courts of lower instances and the Supreme Court
diverge. The District Court and the Court of Appeal observed that the defendant's
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behaviour did not cause any negative consequences for the plaintiff in Poland. Thus,
there were no grounds to conclude that the plaintiff's personal rights had been violated
and that the result of such a violation arose on Polish territory. The claimant failed to
prove that, as a result of the defendant's behaviour, she had suffered pecuniary damage
(article 24 § 2 of the Polish Civil Code) or non-pecuniary damage (article 24 § 1 of the
Polish Civil Code) in the territory of the Republic of Poland. As a result, the claim was
dismissed. However, the Supreme Court found that the fact that the defendant sent
'offensive' e-mails to institutions located in Poland with which the plaintiff cooperated
was sufficient to state that there had been negative effects to her allegations.
In conclusion, the courts’ position on the jurisdiction and the applicable did not
change during the trial.
Judgment 10. Court of Appeal in Warsaw, 6-12-2007, VI ACa 842/07
i) Summary of the facts
The plaintiff was an Austrian airline company, performing flights inter alia
between Vienna and the city of Warsaw airport. The defendant was a Slovak
entrepreneur providing transport services (airline and bus transport) between a few
Polish cities (including Warsaw) and some European ones. The defendant launched an
online advertising campaign offering cheap connections, including from Warsaw to
Vienna. Despite the information provided on banners and pop-ups, these were not direct
flights, but to Bratislava, from where the travelers were taken by bus to Vienna. The
plaintiff brought an action against the Slovak company to prohibit unfair competition
by ordering the defendant to stop using misleading advertising.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
According to the court of the first instance, its jurisdiction resulted from article 5,
point 3 of the Brussels I Regulation. This conclusion, however, was not justified in the
judgment, and was not challenged by the court of the second instance.
While the court of the first instance argued that the advertisement constituted
misleading practice, the second instance ascertained that due to the fact that the
campaign was launched online, it was directed to a specific group of consumers – online
users who are more informed and critical than the average consumer and therefore
could not be misled by such content.
Judgment 11. Supreme Court, 15-12-2017, III CZP 82/17
i) Summary of the facts
The Supreme Court (Civil Chamber) resolved a question referred to it by the
Court of Appeal in Warsaw. The inquiry had been made within a special “internal”
preliminary procedure, which allows every court of second instance (except for
administrative courts) to ask the Supreme Court about the interpretation of a particular
provision. The reply of the Supreme Court (in the form of resolution) does not resolve
the case directly, but is binding (in terms of the interpretation) on the court that referred
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a question. It can also be used as a point of reference in legal interpretation by other
courts.
The question was asked in an unfair competition dispute between two producers
of veterinary medicine. According to the plaintiff, the defendant had spread untrue
information comparing her product and the product of the plaintiff. The text was spread
not only via printed publications, but also online on the plaintiff’s website and
Facebook site. This led to a question about which of the courts in Poland or abroad
could legitimately decide on the claim.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The Supreme Court based its opinion on article 35 of the c.c.p. Under this
provision, in the case of tort (including responsibility for the acts of unfair competition),
the case falls into the jurisdiction of a court that encompasses the location where a
tortious deed occurred. The court took into account the case law of Polish courts and of
the ECJ/CJEU (cases: C-21/76,110 C-68/93,111 C-364/93,112 C-189/08,113 C-228/11,114
as well as joined cases C-509/09 and C-161/10). The court observed also that the
structure of article 35 of the c.c.p. is similar to article 7(2) of the Brussels I-bis
Regulation.
Building upon this premise, the court concluded that action against an unfair
competition act – being an online publication of certain content – may be sought before
the court of a place where the publication has been uploaded online, or where the
content posted on this website caused infringement (or a risk of infringement) of a
competitor’s interest.
The court reasoned that when an unfair competition act was a publication of
content on a website, then the tortious deed is carried out in the place where (or from
where) a tortfeasor uploaded the content. By default, if the circumstances of the case
do not indicate otherwise, it may be ascertained that a tort has been committed in a
place where the tortfeasor has his/her place of residence or where the company’s
headquarters is located.
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As the court observed, Internet platforms are substantially beneficial for business
activities, therefore a professional who uses these means of communication should also
accept responsibility for potential infringements. At the same time, it is hard to identify
the location of such tort precisely, since most websites are available worldwide. It is
possible to assert that the location of tortious deed is the location where the Internet
website could have inflicted actual harmful effect on the competition. To conclude, in
the circumstances of the case, the location in question should be understood as a place
where the harm to competition, caused by the online material, actually occurred.
3.2 Copyright (national trade mark; national and EU design)
Three cases were found on the application of European International Law on the
Internet related to copyright.
Judgment 1. Court of Appeal in Warsaw, 28-11-2018, VII AGa 1026/18
i) Summary of the facts
The plaintiff was a company (with its headquarters in Switzerland), producing
luxury goods (clothing, shoes, accessories and perfumes, etc.). The capital group to
which the plaintiff belonged, used the domain michaelkors.com.
The defendant was conducting business activity in the field of plumbing, heating,
and other installations, as well as in the retail sale of cosmetics inter alia on the Internet.
The defendant registered a domain name ‘michaelkors.pl’. After entering the
michaelkors.pl website, users were automatically redirected to the defendant’s domain.
Since the sign "Michael Kors" was a registered EU word mark and at the same
time the trade name under which the claimant operated all over the world, the claimant
alleged that the defendant was infringing the trade mark protection right and the
company's rights. In addition, the defendant's action was also an act of unfair
competition.
The case was decided by an arbitration court, but its decision was challenged by
the defendant, who appealed also against the judgment of the court of the first instance.
He reasoned that the arbitration court’s decision was contrary to the basic principles of
the legal order of the Republic of Poland.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The court applied article 8 of the Paris Convention for the Protection of Industrial
Property and applicable Polish law provisions – the principle of assimilation dictates
that in the protection of a trade name, foreign entrepreneurs should be treated in the
same way as domestic entrepreneurs. It ascertained that registration and use of Internet
domains in which the name, company or name of another entity appears may conflict
with personal rights of both natural and legal persons. In particular, the registration and
use of such domains may threaten the rights of the company.
By making an arbitration clause, the parties waive the jurisdiction of the state
judiciary to settle the dispute, entrusting it to an organ acting by virtue of will.
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Consequently, the control exercised by the state court over the decision an arbitration
court, however necessary and guaranteed by law, is not an instance control. The
arbitration court’s judgment did not contradict the basic principles of the legal order of
the Republic of Poland, and, as a result, the court dismissed the appeal.
The issue of the jurisdiction of Polish court was not further explored. During the
procedure (both in arbitration and state courts) no importance was given to the fact that
the infringement of the trade mark protection and the company's rights took place
online.
Judgment 2. Supreme Court, 9-05-2019, I CSK 263/18
i) Summary of the facts
Plaintiffs (three companies – two based in Switzerland, and the third one in
Poland) sued a Polish entrepreneur for infringement of the right to a Community trade
mark (word mark) and acts of unfair competition.
Plaintiffs demanded that the defendant refrained from using the word protected
by a Community trade mark on the defendant's website. Upon receiving the request to
stop using the term "(...)", the defendant stopped operating an information service using
the domain name "(...)pl" and continued its current activities in this area using the
domain name "X.pl".
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’ disposition
The Supreme Court refrained from explaining the reasoning behind establishing
its jurisdiction. As to the material law, it considered article 9.2b-c of Council Regulation
(EC) no. 207/2009 of 26 February 2009 on the Community trade mark, appropriate
Polish provisions and EU case law (CJEU C-552/09 P. Ferrero S.p.A. v. Office for
Harmonisation in the Internal Market).
Judgment 3. Court of Appeal in Warsaw, 28-10-2013, I ACa 410/13
i) Summary of the facts
The plaintiffs (two companies – one based in Japan and the other one based in
Belgium) applied to prohibit a Polish limited liability company from using a word and
graphic, including on the defendant's websites. The word and graphic was subject to a
Community trade mark registered at the Office for Harmonization in the Internal
Market (OHIM) and a figurative Community trade mark in respect of trade services in
cars, car parts and accessories.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
Polish jurisdiction was established based on provision of article 27 and article
379.1 of the c.c.p. in connection with article 106.1-2, article 94 and article 96 of Council
Regulation (EC) no. 207/2009 of 26 February 2009 on the Community trade mark in
connection with and article 286 of the Polish act on industrial property rights.
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Proceedings in respect of the actions and claims referred to in article 96 of Regulation
207/2009 shall be brought in the courts of the member state in which the defendant is
domiciled or, if (s)he is not domiciled in any of the member states, in which (s)he has
an establishment. Within the member state whose courts have jurisdiction under article
94(1) those courts shall have jurisdiction for actions other than those referred to in
article 96, which would have jurisdiction ratione loci and ratione materiae in the case
of actions relating to a national trade mark registered in that state. The defendant had
its registered office in the territory of the Republic of Poland, therefore Polish courts
have jurisdiction over all claims related to infringement of a Community trade mark.
3.3 Administrative penalties – online gambling
Judgment 1. Supreme Administrative Court, 14-12-2018, II GSK 3647/16
i) Summary of the facts
The Court decided on the imposition of administrative penalties for online
gambling (prohibited under Polish provisions which implement EU Directive
2000/31/EC). The alleged deed was carried out using gambling machines situated on
the premises in Poland. The cases do not specify whether the online gambling activity
had a limited territorial scope or whether it was carried out without clear frontiers.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The court applied to the case Polish law, with particular regard to provisions that
implement the EU Directive on electronic commerce (2000/31/EC). Most probably, the
court was building on the assumption that the Polish provisions on online gambling
apply in the case because the gambling machines used to carry out this activity were
located in Poland. Further circumstances that might have determined the applicable law
were not taken into consideration.
The case is similar to case II GSK 2862/16, discussed below.
Judgment 2. Supreme Administrative Court, 25-09-2018, II GSK 2862/16
i) Summary of the facts
The Court decided on the imposition of administrative penalties for online
gambling (prohibited under Polish provisions which implement EU Directive
2000/31/EC). The alleged deed was carried out using gambling machines situated on
the premises in Poland. The case does not specify whether the online gambling activity
had a limited territorial scope or whether it was carried out without clear frontiers.
ii)
Summary of the court’s judgment interpreting the relevant EU PIL
instrument’s disposition
The Court applied to the case Polish law, with particular regard to provisions that
implement the EU Directive on electronic commerce (2000/31/EC). Most probably, the
court was building on the assumption that the Polish provisions on online gambling
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apply to the case because the gambling machines used to carry out this activity were
located in Poland. Further circumstances that might have determined the applicable law
were not taken into consideration.

4. Conclusions
Though Polish case law applying EU PIL in Internet-related situations are
limited, certain observations could be made. The courts’ approach differed, depending
on the context in which the dispute appeared.
In judgments on disputes regarding contractual obligations arising from Internetrelated situations, the online element was either neglected or considered of lesser
importance. In judgments 1. and 2., the fact that a contract was concluded via an online
business-to-business platform was disregarded. Neither was the location of the contract
conclusion determined or its impact on the applicable law investigated. In the third
judgment, instead of establishing how to determine the place in which the legal act was
taken within the online environment, the court made an implied assumption that a proxy
representing a Polish entity was acting in Poland. By this simplification, analysis of the
specific issues resulting from the use of the Internet for submitting the statement of will
was avoided (the priority was given to the presumed physical location of the proxy
solution and the impact of the online context of his acts was assessed to be negligible).
In the fourth judgment, the parties concluded the agreement by exchanging e-mails.
The Internet was seen by the court as only a means of remote communication, which
has no peculiarities, and does not per se introduce a trans-national (or international)
element at the stage of shaping a contractual bond.
In contrast, where the need to apply consumer protection mechanisms to online
transactions appeared, legal difficulties resulting from the application of EU PIL did
not reduce the protection level that could be reasonably expected by the consumer
dealing with the foreign party. The key issue in these cases was the unfair character of
arbitration and choice-of-law clauses.
In the first case, the Supreme Court took into consideration the direct and indirect
consequences resulting from the international character of the agreement. The direct
consequences were difficulties in establishing the rights and obligations stemming from
the applicable law. The indirect consequences were practical limitations of effective
redress before the indicated authority due to the improbability of obtaining a visa by a
Polish citizen. All this could influence the situation of the weaker party within this
contractual relationship. Also, the specificities of the legal acts that commenced via the
Internet were investigated. Due to the lack of specific norms on the incorporation of
standard terms in the online environment in the New York Convention, the court
interpreted II.1 and 2 of the convention as not allowing implicit incorporation of the
arbitration clause (the clause was displayed on the business’s website in the standard
terms, and the agreement was concluded by consenting to these terms online and
downloading software).
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In the second judgment, the Supreme Court applied the Polish p.p.m. and the
Rome I Regulation and concluded that, although private international law does not
exclude choice-of-law clauses in consumer contracts, the mechanism of consumer
protection established in the regulation might lead to a situation in which every choiceof-law clause can be challenged. The reason for this is that establishing the hybrid
standard of protection is, as a rule, disproportionately burdensome for the weaker party.
It can be observed that the approach of Polish courts towards the application of
EU PIL in Internet- and contract-related disputes differs depending on the status of the
parties involved. In the B2C transactions, the international as well as online elements
are taken into consideration and the peculiarities of the contractual situation of the
parties are addressed, whereas in other contract-related disputes the international
character of the transaction is referenced but the online environment the contract was
concluded in is considered of marginal importance.
The majority of the Polish case law on non-contractual obligations in which
European private international law was applied in Internet-related situations concerns
defamation (9 out of 16 cases, translating into 20 of 36 judgments). However, six of
these judgments were issued as a result of three lawsuits filled in because of one act
publishing text which labelled former Nazi camps as “Polish death camps”.
Two different approaches were adopted by Polish courts. In the sixth judgment,
during which the jurisdiction of the Polish court was not challenged, the court abstained
from analysing the issue of jurisdiction or conflict of substantial laws, assuming the
jurisdiction of Polish courts and applicability of Polish law. The international element
stemming from the fact that the act was committed online was disregarded.
On the contrary, in other cases (judgments number 7 and 8), where – in contrast
– the issue of jurisdiction was raised by the defendant, courts took the international
accessibility of the website into account. The relevant provisions of private
international law were applied, together with the corresponding case law of the CJEU.
The other judgments (number 1-4) were related to the right to be forgotten in the
context of online search engines. In the first judgment the court abstained from
analysing EU PIL issues. In the second and third, it applied Polish law, but strengthened
its argumentation with reference to an ECJ judgment. In the fourth sentence, the Court
of Appeal concluded that Polish courts have jurisdiction under article 11037 of the Code
of Civil Proceedings, which encompasses inter alia cases that concern unlawful deeds
(including torts), if a claim originated from the Polish territory. The reasoning of the
court was strengthened by a reference to the CJEU judgment C-509/09, eDate
Advertising. However, the court abstained from in-depth analysis of possible
implications of the transnational character of the browser and the possibility of
accessing the information from anywhere in the world.
The ninth case concerned defamatory messages posted online. The court of the
highest instance agreed with the lower courts that with respect to liability for
infringement of the plaintiff's personal rights, Polish courts shall have jurisdiction only
as to the harm or damage caused in Poland.
Finally, two judgments were analysed (number 10 and 11) on the jurisdiction
issue in case of unfair competition acts in online environment. The Supreme Court
based its decision on Polish law, but considered also EU case law. It noticed the issues
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related to accessibility of the online content and the multitude of places where the harm
may occur as well as the benefits of using this environment for business activities. In
conclusion, it ascertained that provided the unfair competition act is carried out online
by posting particular content, the courts of the place where this content might harm the
competition have jurisdiction.
Though in the majority of judgments the online context of the case was taken into
account, the reasoning behind the application of EU international private law was not
fully developed. Also, once a comprehensive reasoning was given in one judgment (e.g.
issued by District Court in Olsztyn, I C 726/13), the other courts tended to follow this
line of argumentation.
In the first judgment concerning copyright law, issues related to the impact of
arbitration proceedings on the scope of the adjudication of national court were
investigated, based on the Polish civil law procedural provisions. In the other two
awards, neither the jurisdiction nor the applicable law specific issues related to the use
of the Internet were discussed.
There were also two cases (four judgments) on imposition of administrative
penalties for online gambling (prohibited under Polish provisions, which implement
EU Directive 2000/31/EC). The location of the gambling machines was considered
sufficient for establishing the applicability of Polish provisions, while the fact that the
gambling activity took place online was disregarded.
To sum up, Polish courts tend to attribute little importance to the circumstances
related to the development of the online sphere which might substantially influence the
traditional way of reasoning when defining jurisdiction and applicable law (e.g. the
involvement of an online platform, the place of submitting legal action when taken
online). However, provided the issue has already been discussed in EU case law, the
Polish courts are inclined to strengthen their argumentation with the EU court’s
reasoning. Another issue is that once the first decision on the matter is taken, the court
deciding in similar situations tend to follow its reasoning.
Nevertheless, it must be underlined that the cases in which EU international
private law is applied are sparse, which per se might suggest that the national courts
tend to neglect possible international elements in the disputes. However, this state of
affairs might also be caused by the low number of legal relationships forged by Polish
persons within online environments with foreign entities. As a result, it might be worth
monitoring upcoming judgments on disputes with international and online elements in
order to verify whether the tendencies observed are here to stay.
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ROMANIA

SUMMARY: 1. Introduction: the implementation of private international law in Romania. - 2.
Romanian case law applying European private international law in Internet-related situations: contractual
obligations. - 3. Romanian case law applying European private international law in Internet-related
situations: non-contractual obligations. – 4. Conclusions.

1. Introduction: the implementation of private international law in Romania
Legislative bodies responsible for passing Internet-related legislation in
Romania Romania is a constitutional republic with a democratic, multi-party
parliamentary system. The bicameral parliament consists of the Senate and the
Chamber of Deputies, both elected by popular vote. The Prime Minister is the head of
government and the President is the head of state.
According to the Romanian Constitution, the following bodies can pass
legislation:
● The Parliament can pass constitutional, organic and ordinary laws; while
● The Government can adopt ordinances, emergency ordinances and decisions.
The main authorities with regulatory powers directly impacting on e-business are:
● The Ministry of Communication and Information Society;
● The National Authority for Administration and Regulation in Communication
(ANCOM); and
● The National Authority for Consumer Protection (NACP).
The National Supervisory Authority for Personal Data Processing (Romanian
DPA) issues regulations on personal data protection in line with EU data protection
legislation; these regulations are also having a significant impact in the digital area.
Implementation of private international law in Romania
Private international law is a separate branch of law in the Romanian legal system
that deals with private legal relationships with foreign elements. More specifically,
private international law is a part of the Romanian law with a distinctive scope of
application, relating to conflicts of laws, the legal status of foreigners and conflicts of
jurisdiction. Generally, private international law consists of three parts, namely: (a)
jurisdiction rules, which deal with the question of which court is competent to hear and
settle the dispute; (b) conflict-of-laws rules, which deal with the question of which
substantive law is to be applied to the respective litigation; and (c)
recognition/enforcement of foreign judgments, which deals with the legal requirements
for recognizing and enforcing a judgment rendered in another state.
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Contrary to public international law, which is primarily composed of international
conventions and uniform laws that govern relations between different sovereign states
acting jure imperii, the rules of private international law are different from one country
to another and mostly regulate relationships between individuals in an international
context.115
Many international conventions to which Romania is party contain conflict-oflaws rules or uniform rules of international private law.116
The main source of European private international law consists in regulations,
which have general application and are binding and directly applicable in all member
states:
– Regulation (EC) no. 864/2007 of the European Parliament and of the Council
of 11 July 2007 on the Law Applicable to Non-contractual Obligations (‘Rome II
Regulation’).
– Regulation (EC) no. 593/2008 of the European Parliament and of the Council
of 17 June 2008 on the Law Applicable to Contractual Obligations (‘Rome I
Regulation’), which replaced the 1980 Rome Convention on the Law Applicable to
Contractual Obligations.
– Regulation (EU) no. 1215/2012 of the European Parliament and of the Council
of 12 December 2012 on Jurisdiction and the Recognition and Enforcement of
Judgments in Civil and Commercial Matters etc.
The Brussels I-bis Regulation is applicable to any proceedings instituted before
the court of EU member states on or after January 10, 2015. The Brussels I-bis
115
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Among these, it is worth mentioning The Hague Protocol of 23 November 2007 on the Law Applicable
to Maintenance Obligations, as applied within the European Union since 2011, and The Hague
Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children. There are
also multilateral conventions that partly include choice-of-law rules, such as the United Nations
Convention on Contracts for the International Sale of Goods (CISG), concluded in Vienna on 11 April
1980, which provides in Article 42 the law applicable to certain rights or claims of a third party based on
industrial or other intellectual property, and the Budapest Convention on the Contract for the Carriage of
Goods by Inland Waterway (CMNI) that entered into force in 2005 and designates in Article 29 the law
applicable to the contract of CMNI. In addition, there are several multilateral conventions ratified by
Romania that provide substantive rules on international private law such as the European Convention on
Information on Foreign Law, concluded in London on 7 June 1968, and its Additional Protocol,
concluded in Strasbourg on 15 March 1978; The Hague Convention of 15 November 1965 on the Service
Abroad of Judicial and Extrajudicial Documents in Civil and Commercial Matters; The Hague
Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters; The
Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children etc.
Finally, Romania concluded bilateral investment treaties with over eighty countries, which include in
almost all cases conflict-of-laws rules used to determine the law applicable to the notion of foreign
investment and foreign investors, bilateral treaties on judicial assistance in civil and commercial matters
and bilateral consular conventions.

INTERLEX-800839

25-11.-20

~ 169 ~

D2.2 Analysis of the data (…) national basis

Regulation is implemented in member states of the EU and is therefore applicable if the
parties to the conflict are domiciled in the member states of EU.
It may be assessed, in general terms, that the Brussels I-bis Regulation is currently
inefficient in appropriately addressing the jurisdictional issues in the case of intellectual
property rights infringement over the Internet, because the consolidation of
transnational intellectual property disputes before one court uniformly applying the law
of a particular country is essential for right holders. Indeed, the Brussels I-bis
Regulation does not contain rules in relation to jurisdiction in the case of intellectual
property rights infringement over the Internet. The main purpose of this regulation is
the resolution of offline disputes on the borders of the EU, which are very different
from trans-border intellectual property disputes over the Internet.117 The national
sources of private international law in Romania include, among others, (i) the
Romanian Constitution, (ii) Title VII of the Romanian Civil Code and the Romanian
Code of Civil Procedure; (iii) various special acts that relate to private international law
on foreign nationals, citizenship etc.
According to the Romanian Civil Procedure Code, the application of foreign law
to a legal relationship with a foreign element may be invoked both of its own motion
by a court and by the party concerned. Based on its active role, any Romanian national
court may raise its own motion and have the parties debate the application of a foreign
law where the Romanian conflict rule makes reference to it. Nevertheless, any party to
a dispute may invoke foreign law in a court, under the principle of availability.
The Romanian Civil Code expressly provides conflict-of-law rules. To this effect,
Chapter 7 of Book VIII of the Romanian Civil Code contains express provisions with
respect to the “law applicable to contractual obligations” (article 2.640) and the “law
applicable to non-contractual obligations” (article 2.641).
Romania, as an EU member state, applies the Rome I Regulation. According to
article 2.640 of the Romanian Civil Code on the “law applicable to contractual
obligations”, “the law applicable to contractual obligations is determined according to
the EU regulations”, thus in line with the Rome I Regulation. Under Rome I, a contract
concluded by a natural person for a purpose which can be regarded as being outside
his/her trade or profession (consumer) with another person acting in the exercise of
his/her trade or profession (professional) is governed by the law of the country where
the consumer has his/her habitual residence, provided that the professional either:
● pursues his/her commercial or professional activities in the country where the
consumer has his/her habitual residence.
● by any means, directs activities to that country or to several countries including
that country, and the contract falls within the scope of those activities.
In Romania, the regulatory framework for online business is set out in Law no.
365/2002 on e-commerce (the “Romanian E-commerce Law”) and its application
guidelines approved by Government Decision no. 1308/2002 (the “Guidelines”). The
E-commerce Law and the Guidelines apply to business-to-consumer and business-tobusiness. The E-commerce Law transposes Directive 2000/31/EC on Certain Legal
Aspects of Information Society Services, in Particular Electronic Commerce, in the
117
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Internal Market. In addition to the special rules in the E-commerce Law, the general
provisions of Government Emergency Ordinance no. 34/2014, on consumer rights in
agreements with professionals, are also applicable to business-to-consumer agreements,
thus transposing into national legislation the Directive 2011/83/EU on Consumer
Rights.
The businesses and their customers are free to agree in the contract to refer
disputes to courts of arbitration, or subsequently agree to refer their dispute to
arbitration. Under EU Directive 2013/11 on Alternative Dispute Resolution for
Consumer Disputes, implemented in Romania by Government Ordinance no. 38/2015,
disputes can be settled by mediation under Law no. 192/2006 regarding mediation and
the organisation of mediator profession. According to Government Emergency
Ordinance no. 34/2014 on consumer rights, when traders undertake to use certain
procedures, they must inform consumers of the alternative dispute resolution
entity/entities they belong to either through their website or, if applicable, in the general
terms and conditions of the agreement concluded between the trader and the consumer.
Pre-contractual information must include information about how the consumer can
access the extra judiciary dispute resolution mechanism the trader has undertaken to
use.
Focusing on the application of private international law in the field of Internet
law, the European Commission has established a network that deals with alternative
dispute resolution called the European Consumer Centres Network. ECC-NET is a
network of European Consumer Centres which was established in 2005 under the aegis
of the European Commission. ECC-NET centres cooperate closely to resolve conflicts
between consumers and traders from different EU countries.
European Consumer Centres (“ECCs”) provide information, free advice and
assistance on cross-border shopping in the EU, Norway, Iceland and the UK. ECC-NET
acts as a network to provide information and advice on the rights available if consumers
are facing various issues either during the transaction or subsequently (e.g., online
purchases, being discriminated against on the grounds of residence, hidden charges,
failure to respect the 14-day cooling-off period for distance and online purchases,
cancellation of a flight).
The ECCs provide free assistance to consumers so that they are well aware of
their rights and can easily reach an agreement with traders on their own. For the more
difficult cases, consumers can also call on the help of the ECC in the trader’s country.
Where the ECCs are unsuccessful in brokering a satisfactory agreement between
traders and consumers, they will advise consumers to use the court or out-of-court
dispute resolution scheme best suited to their case.
Thus, ECCs provide information on consumer rights and free support to EU
citizens and people living in the Union who purchase products and services on the
European market. ECCs are hosted by national authorities for consumer protection or
consumer organizations depending on the country.
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According to the publicly available information118, ECC-Net is in direct contact
with 100,000 consumers every year and handles about 40,000 consumer complaints.
ECC-Net is staffed by legal experts who provide personalised advice and assistance,
helping consumers make complaints against traders who sell faulty goods and services,
or otherwise fail to live up to the standards required by EU legislation.

ECC-Net advises on handling disputes between a consumer and a trader located
in two different countries with the aim of achieving amicable outcomes. More than twothirds of the cases are solved in this way.
ECC-Net staff do not have legal powers to settle disputes or offer court
representation, but can advise on how to go down these routes if it proves necessary.
According to the most recent information made available by ECC-Net, the current
case handling overview is as follows:

[Data retrieved from https://ec.europa.eu/info/live-work-travel-eu/consumers/resolve-your-consumercomplaint/european-consumer-centres-network-ecc-net_en#casehandling-overview]

Romania is affiliated with ECC-NET through the European Consumer Centre
Romania (“ECC Romania”).
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Further data and information regarding the mission, scope and activity of ECC-Net is available and
may be accessed at the following website address: https://ec.europa.eu/info/live-work-traveleu/consumers/resolve-your-consumer-complaint/european-consumer-centres-network-eccnet_en#how-ecc-net-works.
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Here below is a summary of cases resolved (information retrieved from «The
European Consumer Centres Network – 10 years serving Europe’s consumers –
Anniversary Report 2005-2015» - no additional information specified) from the
European Consumer Centres:
Ahmed from the town of Dobrich (Dobrich - Bulgarian: Добрич - is the eighth
most populated city in Bulgaria, the administrative centre of Dobrich Province and the
capital of the region of Southern Dobrudzha) decided to purchase a tablet on sale
through an online electronics site based in Romania. He placed an order for a white
tablet, but received a black one. Ahmed sent an e-mail to the trader and also filled in
the online shop’s claims form twice, describing the problem and requesting that the
product be exchanged for a white one. He waited a long time for a response, but to no
avail. After ECC Bulgaria intervened, Ahmed filled in the return and replacement form
for the tablet, carefully following the trader’s instructions – but the trader still did not
respond. The ECC had to intervene again and eventually, three months after the original
purchase, Ahmed received the white tablet that he had ordered, as a replacement for the
black one.
Marius (a Romanian citizen residing in Romania) bought a package tour for a
dream trip to the Dominican Republic with his wife. But on their way back, their first
flight landed late in Madrid, and they missed their next flight. The airline that caused
the delay refused to pay for their new tickets. Forced to pay himself, although he had
purchased a complete package, Marius tried to find out who was actually responsible:
the agency, the tour operator or the airline. Marius wasted a year sending complaints
everywhere, and then he remembered the advertisements about consumer rights. That
is how he found ECC Romania, which responded promptly, advising him to focus on
the airline and file a suit against them in Madrid. The ECC helped him to coordinate
his actions. The airline finally offered the requested compensation.
Radu (a Romanian citizen residing in Romania) was a software developer from
Bucharest who ordered a T-shirt and other products printed with the name of his
favourite band from a British-based website. He paid for everything online, but only
received the T-shirt in the parcel. Radu notified the website, but was ignored. He then
searched online to find out his rights when purchasing from abroad. When he came
across the ECC Romania website, he requested their help. The ECC replied promptly:
they would contact the UK website and do everything in their power to reach an
amicable settlement. The ECC kept Radu informed of all their actions. A few weeks
later, Radu received a reply from an employee of the website apologising for the delay
and promising to reimburse him for the missing part of the order.119
Case law analysis
Conflicts of law were addressed by the Romanian courts of law solely with
respect to determining the jurisdiction of the courts, and not the legislation
applicable to the dispute. Several examples are outlined below:
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A. By the Civil Sentence no. 5932/02.04.2015 of the First Court of District 1
Bucharest120 was admitted the exception to the general jurisdiction of the Romanian
courts, invoked by the court ex officio. The action brought by the creditor BIT
DEFENDER S.r.l. was rejected in contradiction with the debtor DS SP ZOO as not
being for the jurisdiction of Romanian courts.
Regarding the exception to the general jurisdiction of the courts, invoked by the
court ex officio - according to article 248 of the Romanian Civil Procedure Code - the
court considered that it was well-founded, for the following reasons:
▪ Regulation no. 44/2001 regarding the jurisdiction, recognition and enforcement
of foreign judgments in civil and commercial matters is one of the most important
Community instruments adopted to unify the rules of jurisdiction in matter, so that the
citizen benefits from foreseeable law regarding the conflict of jurisdiction and avoids
the damages that could occur by the expenses of referral of an incompetent court.
▪ In this case, the international element fits within the territory of the European
Union, the litigation falling within the scope of Regulation no. 44/2001, so that
jurisdictional competence is determined according to that regulation, without having to
investigate the competent court according to the national law.
▪ The basic rule is that the competent court is that of the member state where the
defendant has his domicile, regardless of his nationality.
▪ By way of derogation from the basic jurisdiction rule, the defendant may be
sued before other courts in member states other than his/her court of domicile. The
regulation contains special rules of jurisdiction. Thus, according to article 5 of
Regulation no. 44/2001, a person domiciled in one member state may be sued in another
member state:
(a) in contractual matters, before the courts from the place where the obligation
that forms the object of the application was or is to be executed;
(b) for the purpose of applying this provision and in the absence of any contrary
agreement, the place of performance of the obligation in question is:
- in the case of the sale of goods, the place in a member state where, under the
contract, the goods were or should have been delivered;
- in the case of the provision of services, the place in a member state where, under
the contract, the services were or should have been provided.
(c) if point (b) does not apply, point (a) shall apply.
▪ In this case, the parties did not establish any convention regarding the place of
performance of the obligation that derogates from the provisions of Regulation no.
44/2001, and the ordered products were delivered to the debtor in Poland, so that,
according to the regulation, the competence to solve the present dispute does not belong
to the Romanian courts.
▪ The court held that the internal norms of international civil procedural law apply
to civil cases with cross-border implications insofar as the international treaties to
which Romania is a party, by European Union law or by special laws, are not provided
otherwise. Therefore, international law in this matter, as well as that of the European
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Union, prevails over the domestic law. As is clear from numerous decisions of the Court
of Justice of the European Union, domestic law is replaced by European Union law, the
former being applicable only in situations not regulated by the former.
▪ The operation of determining the competent court is distinct from that of
determining the law applicable to the dispute. Thus, the claims of the creditor are not
relevant in the sense that the law governing the commercial relationship between the
parties is the Romanian law.
▪ For these considerations, taking into account the provisions of article 26,
paragraph 1 of Regulation no. 44/2001, the court admitted the exception of the general
lack of jurisdiction of the Romanian courts invoked ex officio and, consequently,
rejected the request as not being within the jurisdiction of the Romanian courts.
The plaintiff BIT DEFENDER S.r.l. challenged this court decision, a court action
which was rejected by Decision no. 307 / 21.08.2016 of the Bucharest Tribunal.

B. By the application filed in the court of X from 04.08.2016, the plaintiff SA
requested the court to order the defendants Rentalcars to refund the amount of 219.80
euros, to pay the amount of 307.58 euros damages arising from the difference paid for
the rent of another car, as well as the payment of moral damages in the amount of 20,000
euros.
In the reasons for the request, the plaintiff stated that for his annual leave for 2016
he decided that, between 03.05.2016-08.5.2016, he and his family would go to Spain
and Portugal, meaning that he decided to fly by plane and to land in Madrid and from
there to rent a vehicle to be able to travel to the established tourist destinations.
It is also shown by the plaintiff that, prior to his departure, he contracted, via the
Internet, a company providing rental vehicles, and on the first page of the Google search
engine, he accessed a Rentalcars site. It is also shown that the booking was made
through Rentalcars. The amount was also paid into the Rentalcars account.
The court admitted the exception of objection to the jurisdiction of Romanian
courts.
The legal report deduced from the judgment is characterized by two aspects: it
has an international element and it is a relationship developed between the defendant,
as a professional, and the plaintiff, as a consumer.
In order to maintain this, the court took into account the considerations set out by
the plaintiff in the application. Thus, the defendant was a company based in England
that managed the website www.rentalcars. Contracting AM was based in Spain. To
support the claim, the creditor invoked a contractual legal report on the basis of which
the defendant, acting in accordance with the object of activity, issued to the applicant a
voucher confirming the reservation of a motor vehicle to be taken from Madrid, Spain.
The rule of common law in matters of territorial competence is enshrined in
article 107 of the Romanian Civil Procedure Code, according to which the request for
legal action is filed in the court in which the territorial district domiciles or has its head
office, unless the law provides otherwise.
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Also, article 1066 of the Romanian Civil Code stipulates that, subject to the
situations in which the law provides otherwise, Romanian courts are competent if the
defendant has the domicile, and in the absence of the domicile, the usual residence,
respectively the main office, and in the absence of the main office, a secondary office
or goodwill on the territory of Romania on the date of application submission.
By Decision no. 14319/19.12.2017, the court admitted the exception of objection
to the jurisdiction of the Romanian courts and rejected the action as not being within
the jurisdiction of the Romanian courts.121

2. Romanian case law applying European private international law in
Internet-related situations: contractual obligations
Pursuant to its article 1, the Rome I Regulation applies to: 1) contractual
obligations 2) in civil and commercial matters 3) when they involve a conflict of laws.
As in the preceding Rome Convention, the notion “contractual obligation” is
understood autonomously and independently from any national concept in order to
assure uniform application of the regulation provisions. It has to be interpreted
consistently with the same notion found in the Brussels I Regulation and it should not
overlap with the scope of the Rome II Regulation because contractual obligations and
non-contractual obligations are strict alternatives. The reference to civil and
commercial matters indicates that the Regulation does not apply to public law matters,
in particular, to revenue, customs or administrative matters.
The territorial scope of the Rome I Regulation includes all member states save
for Denmark, which remains under the Rome Convention regime. For states with
several territorial units having separate rules regulating contractual obligations, each
territorial unit is considered as a country when determining the law applicable under
this regulation (article 22). According to the temporal scope of application, the Rome I
Regulation entered into force on 24 July 2008, but its application was postponed so as
to cover only the contracts concluded as from 17 December 2009 (article 28). It is
important to note that the Rome Convention entered into force between Romania,
Bulgaria and the other member states on the 15 January 2008. Thus, the contracts
concluded between 15 January 2008 and 16 December 2009 are under its temporal
scope of application.
The Rome I Regulation applies universally or erga omnes, meaning that it is
irrelevant whether the law of a member state or a non-member state is designated as
applicable (article 2). It also excludes renvoi, so that the reference to a certain law is a
reference directly to the substantive rules of that law (article 20). This exclusion
improves foreseeability in legal relations and harmony of decisions intended by the EU
legislature.

121

https://sintact.ro/#/jurisprudence/534783361/1/decizie-nr-14319-2017-din-19-dec-2017-judecatoriaconstanta-actiune-in-raspundere-contractuala-civil?keyword=rentalcars&cm=STOP

INTERLEX-800839

25-11.-20

~ 176 ~

D2.2 Analysis of the data (…) national basis

For example, a special category we find described in the regulation mentioned
above are consumer contracts, defined autonomously in article 6 of the regulation as
the contracts concluded by a natural person for a purpose which can be regarded as
being outside his/her trade or profession with another person acting in the exercise of
his/her trade or profession.
However, not all consumer contracts are within this protective umbrella, only
those which are not explicitly excluded (article 6(4)) and which are entered into under
these specific circumstances: 1) the professional pursues commercial or professional
activities in the country of the consumer’s habitual residence, or directs such activities
to that country, and 2) the contract falls within the scope of such activities. These
circumstances are to be understood coherently with the respective rules in the Brussels
I Regulation. In the situations described, the parties may choose the applicable law, but
such a choice may not deprive the consumer of the protection afforded to him/her by
mandatory rules of the law designated under the subsidiary conflicts provision. The
subsidiary provision states that consumer contracts entered into under specific
circumstances are governed by the law most familiar to the consumer, that of the
country of his/her habitual residence.
With regard to the private international law regime of contractual obligations, the
Romanian law states, in article 2640 of the Civil Code, that the law applicable to
contractual obligations is determined according to the provisions of European Union
law. The EU provisions in question are the provisions of Regulation (EC) no. 593/2008
of the European Parliament and of the Council of 17 June 2008 on the law applicable
to contractual obligations (Rome I). The regulation entered into force on 17 December
2009 and has become applicable to contracts concluded after that date.
The Romanian Civil Code states that, in matters outside the scope of the European
Union regulations, the provisions of the Code regarding the law applicable to the legal
act are applicable, unless indicated otherwise in international conventions or special
provisions. Matters which fall outside the scope of the Rome I Regulation are, mainly,
those regarding the law applicable to unilateral legal acts and to contracts which are not
included in the regulation (e.g., arbitration agreements, agreements on jurisdiction, the
articles of incorporation of a company, the constitution of trusts and the relationship
between settlors, trustees and beneficiaries, specific insurance contracts etc.).
For these issues, the provisions in articles 2637–2639 of the Civil Code are
applicable. The scope of the Rome I Regulation is to provide a uniform set of conflictof-laws solutions for identifying the law applicable to civil or commercial contractual
obligations with a foreign element. The result of following this conflict-of-laws
mechanism is applicable, irrespective of the fact that the law determined as governing
contractual obligations is the law of an EU member state or a non-EU state. The Rome
I Regulation contains conflict-of-laws provisions for the determination of the law
applicable to the substantive conditions of a contract - in general, the law applicable to
special types of contracts and the law applicable to formal requirements of a contract.
The right of the parties to a contract to choose the law applicable on the substance
of that contract is an expression, in the field of private international law, of the principle
of autonomy of will of the parties, namely the principle of contractual freedom. The
Rome I Regulation provides for this right in article 3, by way of stating a conflict-of-
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laws solution that places the contract under the provisions of the law chosen by the
parties.
This conflict-of-laws solution in the matter of contractual obligations is the rule
for the private international law regime of contracts and is applicable to most contracts
covered by the EU regulation. The Romanian Civil Code, in article 2638 paragraph 1,
also states that the substantive conditions of the legal act are established by the law
chosen by the parties (in the case of a contract) or, when applicable, by its author (in
the case of a unilateral act). The rule of lex voluntatis is a traditional solution in
Romanian legislation and jurisprudence, long before the Rome I Regulation came into
force, and its application goes beyond the provisions of the regulation. The rule is also
provided in international conventions which Romania is a party to, such as the
European Convention on International Commercial Arbitration, adopted in Geneva on
21 April 1961, and the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States, adopted in Washington on 18 March 1965.
There is no Romanian jurisprudence applying European private international law
in Internet-related situations referring to contractual obligations.

3. Romanian case law applying European private international law in
Internet-related situations: non-contractual obligations
As defined in article 1 of the Rome II Regulation, that regulation applies to: 1)
non-contractual obligations 2) in civil and commercial matters 3) involving conflict of
laws. The difference in scope in relation to the Rome I Regulation concerns the first
element. The interpretation of the concept of “non-contractual obligations” has to be
carried out autonomously from any national legal system. Article 2 of the Rome II
Regulation states that it includes both obligations arising out of a tort or delict, and
those resulting from unjust enrichment, negotiorum gestio (agency without authority)
or culpa in contrahendo (pre-contractual liability).
The Regulation also covers non-contractual obligations that are likely to arise.
The concept should be complementary to the substantive scope of the Rome I
Regulation, so that an obligation cannot be contractual and non-contractual in nature at
the same time.
Furthermore, it has to be coherent with autonomous interpretations of respective
terms in the Brussels I Regulation.
In the settled judicial practise of the EU Court of Justice, a negative definition of
non-contractual obligation is adopted, so that it covers all (civil and commercial)
obligations not covered by the notion of “contractual obligations”. To be precise, the
phrase “tort, delict or quasi-delict” in the Brussels I Regulation is to be understood as
covering a situation in which there is no obligation freely assumed by one party towards
another (case C-26/91 Handte v Traitements Mécano-Chimiques des Surfaces). Further
reference is thus made to the materials dealing with the Brussels I Regulation.
A.

Personality rights
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No Romanian jurisprudence applying European private international law in
Internet-related situations referring to personality rights could be identified.
B.

Copyright

No Romanian jurisprudence applying European private international law in
Internet-related situations referring to copyright could be identified.

4. Conclusions
Private international law is a separate branch of law in the Romanian legal system
that deals with private legal relationships featuring one or more foreign elements.
Many international conventions to which Romania is party contain conflict-oflaws rules or uniform substantive rules of international private law.
As per the Romanian Civil Code, the law applicable to contractual obligations is
determined according to the regulations of European Union law, and in matters not
falling within their scope, the domestic provisions on the law applicable to the legal act
in question, unless otherwise provided for by international conventions or by special
provisions. Furthermore, the law applicable to non-contractual obligations is
determined according to the regulations of European Union law, and in matters not
falling within their scope, the law that regulates the substance of the previous legal
relationship between the parties, unless otherwise provided by international
conventions or by special provisions.
The rule of lex voluntatis has been a traditional solution in Romanian law long
before the Rome I Regulation came into force.
However, there is no jurisprudence in Romania applying European private
international law in Internet-related situations.
Data protection is seen, in Europe at least, as a new fundamental right, sui generis,
linked to (but not limited to) the protection of privacy, or the interests of natural persons
only. This is most clearly expressed in the EU’s Charter of Fundamental Rights, in
which data protection is guaranteed as a separate right from the right to a private life
(article 8).
The brief summary above shows that the right to be informed is increasingly
recognized by the court. According to recent case law, the Internet is a tool that allows
the citizen to exercise his/her "freedom of information".
The European Convention on Human Rights therefore has an increasingly
important role in this area.
Moreover, basic data protection principles are also undermined by compulsory
suspicionless untargeted retention of communications data “just in case” those data
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might be helpful later in a criminal investigation. This practice was imposed in the EU
by the Data Retention Directive. As noted in a Council of Europe publication:
[Compulsory suspicionless, untargeted retention of communication records] “just in
case” the data might be useful in some future police or secret service enquiry ought to
be viewed as mass surveillance of citizens without due cause: a fundamental departure
from a basic principle of the rule of law. It is also fundamentally contrary to the most
basic data protection principles of purpose limitation, data minimisation and data
retention limitation.
This issue is seriously aggravated by the fact that even metadata (i.e. recording
what links and communications were made in the digital environment, when, by whom,
from what location, etc.) can be highly sensitive and revealing, often exposing, for
instance, a person’s race, gender, religious beliefs, sexual orientation or political and
social affiliations. What is more, extensive research has failed to show any significant
positive effect on clear-up rates for crime, and especially not for terrorism-related
crime, as a result of compulsory data retention.
Civil society has strongly and convincingly argued for the replacement of
suspicionless data retention by data preservation (also referred to as quick-freeze of
data), making it possible for law-enforcement agencies to obtain an order requiring ecommunications companies and the like to retain the communications data of people
when there are factual indications that it may be helpful to the prevention, investigation
or prosecution of crimes, with urgent procedures allowing for the imposition of such a
measure without delay in appropriate cases, subject to ex post facto authorisation. Not
surprisingly, laws introducing compulsory suspicionless data retention have been held
to be unconstitutional in several EU member states, including Germany, with the
Constitutional Court of Romania holding the very principle to be incompatible with
fundamental rights.122
In Decision no. 12581 from 8 October 2009 regarding the unconstitutionality
exception of the provisions of Law no. 298/2008 regarding the retention of the data
generated or processed by the public electronic communications service providers or
public network providers, as well as for the modification of law 506/2004 regarding the
personal data processing and protection of private life in the field of electronic
communication area123, the Romanian Constitutional Court, essentially taking into
consideration the broad range of applicability of Law 298/2008 as compared to the
continuous character of the obligation to retain the traffic and localisation data of the
physical and legal persons as users of public electronic communication services or
public communication networks, as well as other “related data” necessary for its
identification, observed, that the examined law is unconstitutional in its entirety, even
though the author of the exception individualises especially article 1 and 15 of the law.

122

The rule of law on the Internet and in the wider digital world, Issue paper published by the Council
of Europe
Commissioner for Human Rights, p.117

123

http://www.legi-internet.ro/fileadmin/editor_folder/pdf/decision-constitutional-court-romania-dataretention.pdf
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The Romanian Constitutional Court admitted the unconstitutionality exception
raised by the Civil Society Commissariat in the Bucharest Tribunal – Commercial
Section File no. 2971/3/2009 - and observed that the provisions of Law no. 298/2008
regarding the retention of the data generated or processed by the public electronic
communications service providers or public network providers, as well as the
modification of law 506/2004 regarding the personal data processing and protection of
private life in the field of electronic communication area, are not constitutional.
It is important also to mention that the Brussels I-bis does not contain any special
jurisdictional rules with regard to intellectual property rights infringement over the
Internet. Moreover, the application of the existing jurisdictional rules in the case of
intellectual property rights infringement over the Internet is problematic. For example,
the application of the general jurisdiction, which is based on the defendant’s domicile,
is problematic in the case of intellectual property rights infringement over the Internet.
Indeed, there is no case law with regard to the application of article 4 of the
Brussels I-bis in the case of intellectual property rights infringement on the Internet. In
particular, in the case of intellectual property rights infringement over the Internet,
identifying the defendant and the place of his/her domicile is difficult as this involves
the issues of privacy and data protection regarding Internet users.
The EU legislation allows for the processing and disclosing of the user’s personal
information in civil proceedings when this is provided by national legislation. This
means that member states have been given autonomy as to whether or not they want to
legislate on this matter. Consequently, only in a situation where national law allows the
disclosure of personal information, EU member state authorities may require the
disclosure of personal data according to article 8 (1) of Directive 2004/48 on the
Enforcement of Intellectual Property Rights. However, the national authorities are
prohibited from retaining the personal data of subscribers as the retaining of such data
contravenes the fundamental right to protection of personal data.124
Concluding, we live in a global digital environment that has created new means
for local, regional and global activities, including new types of political activism,
cultural exchanges and the exercise of human rights. These activities are not virtual in
the sense of “not truly real”. On the contrary, they are an essential part of real citizens’
lives. Restrictions on access to the Internet and digital media, and attempts to monitor
our online activities or e-communications, interfere with our fundamental rights to
freedom of expression and information, freedom of association, privacy and private life
(and possibly other rights such as freedom of religion and belief, or the right to a fair
trial).
Important Internet governance principles have been put forward, by the Council
of Europe and others, that stress the need to apply public international law and
international human rights law equally online and offline, and to respect the rule of law
and democracy on the Internet. These principles recognise and promote the multiple
stakeholders in Internet governance and urge all public and private actors to uphold
human rights in all their operations and activities, including the design of new
124

Hitsevich, N., Intellectual Property Rights Infringement on the Internet: an Analysis of the Private
International Law Implications, (unpublished doctoral thesis, City, University of London), p. 252
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technologies, services and applications. And they call on states to respect the
sovereignty of other nations, and to refrain from actions that would harm persons or
entities outside their territorial jurisdiction.
However, these principles still remain largely declaratory and aspirational: there
is still a deficiency in actual Internet governance arrangements that can be relied on to
ensure the application of these principles in practice125.

125

The Rule of Law on the Internet and in the Wider Digital World, Issue paper published by the
Council of Europe Commissioner for Human Rights, p. 9
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SPAIN

SUMMARY: 1. Introduction: Sources of private international law in Spain. – 2. Spanish case law
in Internet related private international law disputes: electronic commerce. 3. Spanish case law in Internet
related private international law disputes: defamation. – 4. Spanish case law in Internet related private
international law disputes: Violation of copyright. – 5. Spanish case law in Internet related private
international law disputes: Processing of personal data. – 6. Conclusions.

1. Introduction: Sources of private international law in Spain
The Spanish system of private international law is based (as are most EU
countries systems) on three sources:
- national law: mainly the “Capítulo IV, Normas de Derecho internacional
privado”, of the Código Civil: Título Preliminar, enacted in 1974 (Decreto 1836/1974,
de 31 de mayo),126 for the rules on the establishment of the applicable law; Ley
Orgánica 6/1985, de 1 de julio, del Poder Judicial (last amended in 2019)127 for issues
of jurisdiction and recognition and enforcement of foreign judgments;
- international conventions, both multilateral and bilateral;
- European law, and in particular the regulations adopted in the frame of the
judicial cooperation in civil matters.
National law has a residual application for cases that do not fall under any of the
other sources.
For the establishment of the applicable law in matters related with the InterLex
project, i.e. contractual and non-contractual obligations in international Internet related
cases, the relevant rules are the following:
Applicable Law:
- Almost all contractual obligations of a civil and commercial character fall into
the scope of application of EU Regulation no. 593/2008, Rome I128, which, according
126

Text available at: https://www.boe.es/buscar/act.php?id=BOE-A-1889-4763.

127

Text available at: https://www.boe.es/buscar/act.php?id=BOE-A-1985-12666.

128

Regulation (EC) no. 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations (Rome I), OJ L 177, 4.7.2008, p. 6–16
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to its article 20, has a universal character, and consequently applies to all cases for the
establishment of the applicable law.
- For non-contractual obligations, a distinction has to be made: EU Regulation
no. 864/2007, Roma II129, applies to “non-contractual obligations in civil and
commercial matters”, but with a long list of exclusions, one of which is specifically
relevant to Internet-related cases, that is the exclusion of “non-contractual obligations
arising out of violations of privacy and rights relating to personality, including
defamation” (article 1.2 (g) of the regulation). In that case, domestic law will apply.
Jurisdiction and recognition and enforcement of foreign judgments
For the recognition and the enforcement of judgments, both in contractual and
non-contractual matters, the applicable rules are the following:
- EU Regulation 1215/2012 (Brussels I-bis)130 and its predecessors (EU
Regulation no.44/2001, Brussels I131, and its predecessor the 1968 Brussels Convention
on Jurisdiction and Enforcement of Justice in Civil and Commercial Matters132) apply
in intra-EU cases;
- The 2007 Lugano Convention133 and its predecessor, the 1988 Lugano
Convention134, apply in Spain in cases connected with Iceland, Norway and
Switzerland;
- Multilateral international conventions apply in specific matters (for instance, the
Montreal Convention for the Unification of Certain Rules for International Carriage by
Air of 28 May 1999)
- With a few non-European Countries, Spain has bilateral conventions;
129

Regulation (EC) no. 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations (Rome I), OJ L 177, 4.7.2008, p. 6–16

130

Regulation (EU) no. 1215/2012 of the European Parliament and of the Council of 12 December
2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters, OJ L 351, 20.12.2012, p. 1–32

131

Council Regulation (EC) no. 44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters, OJ L 12, 16.1.2001, p. 1–23

132

Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters,
Brussels, 28 September 1968, Consolidated version CF 498Y0126(01), Official Journal L 299,
31/12/1972, p. 32-42

133

Convention on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and
Commercial Matters, Lugano, 30 October 2007, in OJ L 339, 21.12.2007, p. 3–41

134

Convention on jurisdiction and the enforcement of judgments in civil and commercial matters,
Lugano, 16 September 1988, OJ L 319, 25.11.1988
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- In all remaining cases, the domestic law will apply, that is Ley Orgánica 6/1985.

2. Spanish case law in Internet related private international law disputes:
Electronic Commerce
In spite of the increasing growth of Internet-based contractual relationships, there
are very few judgments in Spanish case law on matters of Internet-related international
contractual obligations in electronic commerce. This may explained by the following
factors:
a) Many platforms (for instance, EBay) have their own dispute resolution
system or other systems of redress;
b) Particularly when consumer contracts are involved, often the economic
relevance of the dispute is small and may not justify the costs and burden of judicial
proceedings.
The two decisions that we have found both relate to electronic commerce disputes
and, interestingly, both concern the issue of abusive clauses in carriage by air.
a) Judgment of Second Instance of Madrid, July 26, 2017
Case number: SAP Madrid 392/2017 - ECLI:ES:APM:2017:10881
Court: Second instance (Audiencia Provincial), Madrid
Legislation cited in the judgment:
Articles 5.2, 6.4, 10.1 of the Rome I Regulation; Directive 93/13/EEC10;
Brussels I; the Montreal Convention
10 Council Directive 93/13/EEC of 5 April 1993 on Unfair Terms in Consumer
Contracts, OJ L 95, 21.4.1993, p. 29–34.
CJEU case law cited by the court:
C-92/11, Vertrieb, March 21, 2013, ECLI: EU:C:2013:189.
C-96/14, Van Hove, April 23, 2015, ECLI: EU:C:2015:262.
C-191/15, Verein für Konsumeninformation, July 28, 2016, ECLI:
EU:C:2016:612.
C-421/14, Banco Primus, January 26, 2017, ECLI: EU:C:2017:60.
C-222/15, Höszig Kft, June 7, 2016, ECLI: EU:C:2016:525.
C-377/14, Radlinger, April 21, 2016, ECLI: EU:C:2016:283.
Summary: Abusive clauses. The matter of the case is electronic commerce.
The plaintiff, the OCU (Organization of Consumers and Users), the Spanish
consumer protection organization, sued Ryanair Limited, an Irish company, for various
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abusive clauses contained in the "General Terms and Conditions of Carriage" when by
e-commerce a flight is contracted through its web page.
1º) Clause of choice of law: the passenger transport contract was regulated by
article 5.2 Rome I, so that the parties could choose the law of the central administration
of the carrier, which was Irish law in this case. The clause was not abusive in accordance
with Irish law (article 10.1 Rome I), and the Spanish legislation was not applicable to
examination of the abusive nature of clauses established by the company. Therefore,
the choice-of-law clause was not abusive considering that provisions of Directive 93/13
were part of Irish law.
2º) Clause of choice of forum: this was valid according to the forums
contemplated in Brussels I. However, it was considered abusive because it was not
transparent enough and misleading to the passenger (article 5, Directive 93/139). The
court considered that this clause may mislead the passenger, giving him/her the
impression that, in the event that (s)he intends to bring an action for damages under the
Montreal Convention, (s)he should necessarily do so before an Irish court.
b) Judgment of Second Instance of Barcelona, October 2011
Case number: SAP Barcelona 390/2011 - ECLI:ES:APB:2011:8841
Court: Second instance (Audiencia Provincial), Barcelona
Legislation cited in the judgment:
Article of the 1999 Montreal Convention on International Carriage by Air,
Directive 93/13/EEC
CJEU case law cited by the court:
C-299/06, Centro Móvil Milenium, October 26, 2006.
Summary: Abusive clause. The matter of the case is electronic commerce.
The plaintiff, a passenger, filed a lawsuit against the Ryanair Limited airline, an
Irish company, for an abusive clause that was a general condition of the contract made
when booking a flight through its website. The "low cost" company required the
passenger to carry a printout of the boarding pass at the time of boarding, under
economic penalty in case of non-compliance. However, the court considered that the
agreement was protected by contractual freedom, that the obligation was sufficiently
warned in advance, and that the amount of the penalty was not excessive. Therefore,
Ryanair had not breached its obligation to issue the "transport document" referred to in
article 3 of the Montreal Convention, or boarding pass, but transferred to the passengers
the burden of issuing them. On the other hand, the court noted the inadmissibility of
raising a prejudicial question before the ECJ. The case also raised the alleged abusive
contractual clause provided by the airline from the perspective of the TRLGDCU
(Consolidated Text of the General Law for the Defence of Consumers and Users),
whose regulations have been adapted to Directive 93/13.
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3. Spanish case law in Internet related private international law disputes:
Defamation
Quite a few disputes in Internet-related case law concern defamation. This is a
matter in which the harmonization of EU private international law is not complete:
national law still applies to the establishment of the applicable law, and internal
substantive law differ to a large extent. It is a very sensitive matter because it is
connected to the fundamental rights of freedom of speech on the one side and of the
protection of privacy on the other side. This is, accordingly, a subject-matter in which
forum shopping is still relevant and permits so-called libel tourism. Accordingly, the
issue of jurisdiction is often very relevant.
a) Judgment of Second Instance of Madrid, October 24, 2011
Case number: SAP M 13719/2011 - ECLI: ES:APM:2011:13719
Court: Second instance (Audiencia Provincial), Madrid
Legislation referred to by the court: article 22.3 Organic law 6/1985 on the
Judiciary.
Summary: Conflict of jurisdiction based on the application of article 22.3
Organic Law 6/1985, on the Judiciary.
In this case, it was not possible to apply article 5.3 of the Brussels I Regulation
because the domicile of the defendant was not in a member state. The matter of the
case is the offence of the right to honour. The plaintiff, the former Prime Minister of
Spain José María Aznar, filed a lawsuit against the Morocco newspaper
L’Observateur. The reason was that this newspaper broadcasted through the Internet
fake news (extra-marital parenthood) about the former Spanish Head of Government.
The Spanish court had to determine the place where the harmful event arose. The
court ruled that in this case that because the information was broadcasted through the
Internet the spreading was worldwide. The damage to Aznar’s honour right could be
claimed globally, in any jurisdiction, because the plaintiff was very well-known
around the world. However, the claimant had the option to sue in the country where
he was domiciled. This place is one of the most important ones because this can be
the place where this person is actually damaged. The place of the domicile is the place
of the main centre of interest of a person.
b) Judgment of Second Instance of Madrid, October 18, 2010
Case number: SAP M 14759/2010 - ECLI: ES:APM:2010:14759
Court: Second instance (Audiencia Provincial), Madrid
Legislation cited by the court: Article 5.3 Brussels I Regulation
CJEU case law cited by the court:
Mines de Potasse d’Alsace, November 30, 1976.
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Shevill, March 7, 1985.
Kalfelis, December 27, 1988.
Marinari, September 19, 1995.
Summary: Conflict of jurisdiction based on the application of article 5.3 of
Brussels I Regulation.
The matter of the case was offence to the right to honour. The plaintiff, the Real
Madrid Football Club, filed a lawsuit against a French company, the owner of the wellknown media “Le Monde”. The reason was due to Le Monde publishing an article that
established a connection between a famous doctor in Spain accused of doping and Real
Madrid. The defendant argued that the Spanish courts could not seise the jurisdiction
under Brussels I because the domicile of the defendant was not in Spain. However, the
Spanish court ruled, following the CJEU´s case law, that in the case of defamation it is
possible to sue before the court of the country where the editor has its domicile or the
court of the country where the news was broadcast. That place was Spain. This is so
relevant because it is the place where the plaintiff can be damaged in his/her honour.
This is the place where he/she is famous. In the case of the Internet, the broadcasting is
worldwide. The plaintiff can file a complaint in the court of the country where he/she
has his/her domicile.
c) Judgment of Second Instance of Las Palmas, January 20, 2004
Case number: SAP Las Palmas 23/2004 - ARANZADI: AC\2004\129
Court: Second instance (Audiencia Provincial), Las Palmas
Legislation cited the court: Article 18 of the Brussels Convention
CJEU case law cited by the court:
STJCE October 22, 1981.
STJCE March 31, 1982.
STJCE July 14, 1983.
Summary: Jurisdiction. Right to honour.
The matter of the case was offence to the right to honour. The plaintiff, an actor,
filed a lawsuit against a woman for the publication on Internet web pages of documents
with information that damaged his/her right to honour, which was later broadcast on
radio programmes in Spain. The defendant alleged that Spanish Courts lacked
jurisdiction because the information was hosted on a computer server located in the
United States of America. However, in his response to the complaint, he did not invoke
an "international declinatory" plea. He did not deny the jurisdiction of the Spanish
Courts, but only denied the violation of the right to honour - a matter of substance because the information was issued abroad (article 18 of the Brussels Convention). In
addition to the fact that the place of issuance of the server was not accredited - the
ending ".com" of the web page is not definitive - the place where the harmful event
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occurred was Spain, in the habitual residence of the actor, which is therefore the “forum
delicti comissi”. As a result, Spanish courts are competent in the civil order, in matters
of claims for damages, when the author of the event and the victim reside in Spanish
territory
d) Judgment of Second Instance of Barcelona, May 15, 2019
Case number: SAP B 5654/2019 - ECLI: ES:APB:2019:5654
Court: Second Instance (Audiencia Provincial), Barcelona
Articles referred to by the court: article 7.2 of the Brussels I-bis Rgulation
CJEU case law cited by the court:
Shevill, March 7, 1985.
Universal Music International, June 16, 2016.
Summary: Conflict of jurisdiction based on the application of article 7.2 of
Brussels I-bis. Right to honour.
The matter of the case was the offence to the right to honour. The plaintiff was a
Spanish company who filed a lawsuit against a Dutch company because the latter
broadcasted false information about the Spanish company via the Internet. The
defendant argued that Spanish courts could not seise the jurisdiction under the Brussels
I-bis Regulation. However, the Spanish court ruled, following the CJEU´s case law,
that in the case of defamation it is possible to sue either before the court of the country
where the editor has its domicile or the court of the country where the news was
broadcast. That place was Spain. This is so relevant because it is the place where the
plaintiff can be damaged in its honour. This is the place where the company had its
main centre of interest. In this case, the information was broadcast via the Internet.
According to the rulings of the CJEU, a plaintiff can file the claim in a court of the
country where (s)he has his/her domicile. This case is especially relevant because it
recognised that the right to honour may pertain to a company, i.e. to a legal entity and
not to a physical person.
e) Judgment of Supreme Court, March 4, 2013
Case number: STS 144/2013 - ECLI:ES:TS:2013:2245
Court: Supreme Court
Legislation cited by the court:
Article 14 Directive 2000/31/EC
CJEU case law cited by the court:
C-236/08 y C-238/08, Google France vs Louis Vuitton, March 23, 2010.
C-360/10, Celaya Emparanza y Galdós Internacional (CEGASA) vs Proyectos
Integrales de Balizamiento (PROIN), February16, 2012.
Summary: Illegitimate intromission. The matter of the case is the offence to
the right to honour.
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The plaintiff, a man, filed a lawsuit against Google Inc., requesting that it be
declared that with the dissemination of information that had been "posted" on Google,
there had been an illegitimate interference with his right to honour. The court
considered the inadmissibility of the claim against the service provider in a
communications network, for the lack of "actual knowledge" of the illegality of the
information that had been disseminated on the network (article 14 of Directive
2000/31). The fact that the plaintiff had asked Google to remove the information as
unlawful was not sufficient for "actual knowledge" to have occurred, when the
information itself had not revealed in a well-known way its illicit nature. In addition,
the court considered that the LSSICE (Law of Services of the Information Society and
Electronic Commerce), regulations transposing Directive 2000/31, was applicable,
because the defendant Google Inc. had a sales office in Spain.

4. Spanish case law in Internet-related private international law disputes:
Violation of copyright
The decision that we have found is in the matter of jurisdiction and is based on
Spanish law, because the issue concerned a Qatari defendant and EU rules were
therefore not applicable.
Judgment of Second Instance of Barcelona, March 3, 2015
Case number: AAP B 1256/2015 - ECLI: ES:APB:2015:1256A
Court: Second instance (Audiencia Provincial), Barcelona
Legislation cited by the court: Article 22.3 of Organic Law 6/1985 on the
Judiciary; article 7.2 of the Brussels I-bis Regulation.
CJEU case law cited by the court:
Shevill, March 7, 1985.
EDate Martínez, October 25, 2011.
Pinckney, October 3, 2013
Pez Hejduk v. EnergieAgentur, January 22, 2015
Summary: Conflict of jurisdiction based on the application of article 22.3 of
Organic Law 6/1985 on the Judiciary.
The Spanish court based its reasoning on the Spanish forum (article 22.3) but the
interpretation was according to article 7.2 of the Brussels I-bis Regulation and several
CJEU case law. The matter of the case was the offence to the moral right of a copyright.
The plaintiff, a Spanish author of a street lamp design, filed a lawsuit against a public
company from Qatar. This company manufactured street lamps based on the design of
the plaintiff but without consent. The Spanish court had to decide whether they could
seise the jurisdiction in its favour. The Spanish court, following the CJEU´s case law,
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ruled in favour of the plaintiff. The court considered that in this particular case, the
“forum comissi delicti” was Spain because this country was: 1) where the author’s right
was recognized by the public authorities (territorial principle); 2) where the creative
process that gave rise to those rights took place.

5. Spanish case law in Internet related private international law disputes:
processing of personal data
Judgment of the Supreme Court, March 14, 2016
Case number: STS 1525/2016 - ECLI:ES:TS:2016:1056
Court: Supreme Court
Legislation cited by the court:
Article 2. d) of Directive 95/46/EEC 9
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Article 4.1.a) of Directive 95/46/EEC
CJEU case law cited by the court:
C-131/12, Google Spain S.L. vs. Agencia Española de Protección de Datos
(AEPD), May 13, 2014.
Summary: Protection of rights. Protection of personal data.
The plaintiff, a man, filed a lawsuit against Google Spain, as the representative in
Spain of the US company, Google Inc., which owned the website
http://www.blogspot.com, so that he could take the necessary steps in order to exclude
the personal data of the interested person from certain blogs. The court considered that
it was Google Inc., a company based in the United States, that determined the purposes
and means of processing personal data, such as Google search engine (article 2. d) of
Directive 95/46). On the other hand, the court did not consider that Google Spain
together with Google Inc. had joint responsibility in the processing of personal data,
even if together they formed the same business unit (article 4.1. a) of Directive 95/46).
Co-responsibility implies co-participation in the determination of the purposes and
means of processing personal data, and not any other help or collaboration with the
responsible entity who does not have such a nature, as is the case in the promotion of
advertising products or services for the benefit of the same that Google Spain gets in
Spain. As such, Google Spain had no capacity to be made a defendant.
Judgment of Supreme Court, April 5, 2016
Case number: STS 210/2016 - ECLI:ES:TS:2016:1280
Court: Supreme Court
Articles referred to by the court: article 2. b) of Directive 95/46/EEC, article 2.
d) of Directive 95/46/EEC, article 4.1. a) of Directive 95/46/EEC, article 14 Directive
of 2000/31/EC, article 15 Directive of 2000/31/EC
CJEU case law cited by the court:
C-131/12, Google Spain S.L. vs. Agencia Española de Protección de Datos
(AEPD), May 13, 2014.
European Court of Human Rights (ECHR) case law cited by the court:
Brunet vs France, September 18, 2014
Summary: Protection of rights. Protection of personal data.
The plaintiff, a man, filed a lawsuit against Google Spain, because it had
committed an offence in their rights to personal and family privacy, image and honour,
since certain personal information appeared on Google. The court weighed the exercise
of freedom of information in that the data on the granting of pardons can be found
through a search engine such as Google, and respect for the rights of the individual and
the data protection of the pardoned. The judge concluded that the processing of personal
data linked to the granting of a pardon to the plaintiff in an Internet search engine such
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as Google is not lawful once a reasonable period of time has elapsed since the pardon
has been granted if the affected party exercises his right of opposition against Google
Spain and that requirement has been disregarded - article 17 LSSICE (Law of Services
of the Information Society and Electronic Commerce), as a transposition of article 14
of Directive 2000/31. On the other hand, there is passive legitimacy of Google Spain
because it is considered responsible in Spain for the data processing performed by the
Google search engine (article 2.b, 2. d) and 4.1.a) of Directive 95/46). Therefore, a
broad concept of data processing should be followed to avoid the need to sue a foreign
company.

6. Conclusions
In spite of the increasing growth of Internet-based contractual relationships and
the enormous and still growing number of transactions on the Internet, there are very
few judgments in Spanish case law related to electronic commerce. This may be
explained by the following: a) many platforms (for instance, eBay) have their own
dispute resolution system or other systems of redress; b) particularly when consumers
contracts are involved, the economic relevance of the dispute is small and may not
justify the costs and burden of judicial proceedings. The two decisions that we have
found both relate to electronic commerce disputes and, interestingly, both concern the
issue of abusive clauses in carriage by air.
In comparison, the number of judgments concerning non-contractual obligations
is higher. Quite a few disputes in Internet-related case law concern defamation. This is
a matter in which the harmonization of EU private international law is not complete:
national law still applies to the establishment of the applicable law, and internal
substantive law differ to a large extent. It is a very sensitive matter because it is
connected to the fundamental rights of freedom of speech on the one side and of the
protection of privacy on the other side. This is, accordingly, a subject-matter in which
forum shopping is still relevant and permits so-called libel tourism. As such, the issue
of jurisdiction is often very relevant.
Notably, case law of the European Court of Justice is extensively cited as
precedents in Spanish courts.
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SWEDEN

SUMMARY: 1. Introduction: Sources of private international law in Sweden. – 2.
Swedish case law on Internet-related private international law disputes. – 3. Swedish case law
on Internet-related disputes with a public law dimension. – 4. Concluding remarks.

1. Introduction: Sources of private international law in Sweden
Private international law in Sweden is a relatively young and highly fragmentary
field. There is no comprehensive piece of legislation governing the subject. Instead,
there are various codified PIL rules for specific matters.
a) Applicable law:
As far as contractual obligations is concerned, Sweden used to have only
unwritten conflict-of-laws rules. This situation changed with the ratification of
international conventions such as the 1955 Hague Convention on the law applicable to
international sales of goods (which entered into force in Sweden in 1964) and the 1980
Rome Convention on the law applicable to contractual obligations (which entered into
force in Sweden in 1998). Furthermore, Sweden is a member state of the EU and, thus,
EU law applies. Sweden is now bound by Regulation (EC) 593/2008 on the Law
Applicable to Contractual Obligations ("the Rome I Regulation"). As far as the conflictof-laws rules apply to sales contracts, it is relevant to note that the 1955 Hague
Convention, as implemented in the Swedish legislation by Act 1964:528, prevails over
the Rome I Regulation pursuant to article 25 of the Regulation.
With respect to non-contractual obligations, the relevant rules in Sweden are to
be found in Regulation (EC) 864/2007 on the Law Applicable to Non-Contractual
Obligations ("Rome II Regulation"). Matters not covered by the Regulation ratione
materiae, such as defamation and violations of privacy, or ratione temporis (events that
gave rise to damages occurring before 11 January 2009) are governed by residual
Swedish conflict-of-laws rules, which are essentially unwritten. The connecting factor
normally employed in Sweden in relation to torts is the place where the harmful act was
committed: the applicable law to torts, therefore, is the lex loci delicti (cfr. NJA 1969,
p.163).
b) Jurisdiction
In an intra-EU setting, jurisdiction in civil and commercial matters is regulated
by Regulation (EU) 1215/2012 (“the Brussels I-bis Regulation”). Other relevant
sources for the determination of jurisdiction in Sweden are the 2007 Lugano
Convention on Jurisdiction and the Recognition and the Enforcement of Judgments in
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Civil and Commercial Matters (which applies in disputes connected with Iceland,
Norway, and Switzerland) and the 2005 Hague Convention on Choice-of-Court
Agreement (which applies vis-à-vis Mexico, Singapore and Montenegro). If the dispute
does not fall within the scope of application of the Brussels or Lugano regime, the
application of the 1977 Nordic Convention (in force between Sweden, Finland, Iceland,
Norway and Denmark) should be considered. When the dispute does not fall within the
scope of any statutory provisions, the national rules determining the internal location
are used by analogy to establish international jurisdiction. Furthermore, courts
sometimes refer to the Brussels-Lugano regime as a source of internationally accepted
principles.
c) Recognition and enforcement of decisions
Recognition and enforcement of decisions in civil and commercial matters are
governed in Sweden by EU law (the Brussels I-bis Regulation and the Hague
Convention on Choice-of-Court Agreements) and other international instruments, such
as the 2007 Lugano Convention and the 1977 Nordic Convention. No residual national
rules addressing this matter are to be found in Swedish law. However, case law
exceptionally recognizes and enforces foreign judgments in hypothesis falling outside
convention obligations. This is the case, for instance, for judgments rendered on the
basis of a forum clause (NJA 1973 p. 628). Furthermore, it should be noted that Swedish
Civil Procedural Law allows the presentation of a foreign judgment as evidence.

2. Swedish case law on Internet-related private international law disputes
2.1. Contractual obligations
Högsta domstolen (Supreme Court of Sweden), 15 July 2016, Case no. Ö35715/NJA 2016 p. 779 (NJA 2016:65)
- Court: Högsta domstolen (Supreme Court of Sweden)
- Articles referred to by the court: the Brussels I Regulation and the 2007
Lugano Convention in general
- Object: Payment of financial guarantee
- CJEU case law cited by the court:
- 16 January 2014, Ralph Schmid v. Lilly Hertel, Case C-328/12, ECLI:EU:C:
2014:6.
Summary: contractual obligations: Jurisdiction for an action enforcing a
financial guarantee
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The claimant was a Swedish bank which had granted credit to a Swedish
company. The credit had been partially covered by a personal security provided by a
Swede. The bank brought a suit against the guarantor, a Swedish citizen that was
domiciled in the Principality of Monaco at the time of the commencement of the
proceedings.
In consideration of the defendant’s domicile, the Court excluded the application
of the Brussels I Regulation or the 2007 Lugano Convention.
Under the Swedish Code of Judicial Procedure, the jurisdiction of Swedish courts
was, prima facie, not given. The two main rules considered by the court were:
- Chapter 10 § 3 Swedish Code of Judicial Procedure [Rättegångsbalk
(1942:740)], according to which a person without known domicile in Sweden but
owning an asset in the state may be sued where the property is located. In particular, a
debt evidenced by a negotiable promissory note or by any other document, the
presentation of which is a condition precedent to demand payment, is deemed to be
located where the instrument is kept, while other debt claims are considered to be
located where the debtor resides. If the debt is secured, the place where the security is
kept may be deemed to be the location of the debt.
- Chapter 10 § 4 of the Swedish Code of Judicial Procedure [Rättegångsbalk
(1942:740)], pursuant to which a person without known residence in Sweden may be
sued, in a dispute concerning his/her debt, at the place where the obligation was created
or the debt incurred.
The Supreme Court excluded the applicability of Chapter 10 § 3 because of the
extremely low value of the assets (only SEK 888) compared to the judicial request (SEK
20,000,000 plus interest). Furthermore, it excluded the applicability of Chapter 10 § 4
because the guaranty had been provided by the defendant via telephone and via email
at the time when he was already established in Monaco.
Nevertheless, the Supreme Court of Sweden declared Swedish jurisdiction to be
established because of the sufficient connection of the dispute with Sweden (the
beneficiary was a Swedish bank and the guaranteed was a Swedish company) [cfr. NJA
1985 p. 832; NJA 2013 p. 22; NJA 2015 p. 798]. In assuming jurisdiction, the court
also made reference to the need to avoid denial of justice and to efficiency reasons (cfr.
NJA 1985 p. 832; NJA 2013 p. 22; NJA 2015 p. 798).

Svea hovrätt (Court of Appeal of Svea), 18 August 2008, Case no. Ö9017-05/RH
2007:67
- Court: Svea hovrätt (Court of Appeal of Svea)
- EU-law articles referred to by the court: article 13 of the Brussels
Convention; article 1, 15(1), 16(1) of the Brussels I Regulation; article 234 EC Treaty
- Object: Consumer contract
- CJEU case law cited by the court:
o 19 January 1993, Shearson Lehmann Hutton Inc. v TVB, Case C-89/91,
ECLI:EU:C:1993:15
o 3 July 1997, Benincasa v Dentalkit, Case C-269/95, ECLI:EU:C:1997:337
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o 10 June 2004, Magali Warbecq v Ryanair Ltd., Case C-555/03,
ECLI:EU:C:2004:370
o 4 June 2002, Lyckeskog, Case C-99/00, ECLI:EU:C:2002:329
Summary: consumer contract: Applicability of consumer rules on
jurisdiction to online-learning disputes
A Swedish claimant brought an action for contractual liability against an English
University. The dispute arose after the claimant enrolled in an Online MBA (Master for
Business Administration). The defendant disputed Swedish jurisdiction affirming that
it was not possible to rely on the head of jurisdiction provided for consumers, arguing
that the claimant had enrolled in the Masters program for professional purposes (i.e.
building his career).
The Svea Court of Appeal reversed the first instance decision, stating that the
notion of ‘consumer’ within the scope of the Brussels regime is intended to cover the
situation at stake. In particular, the court took into account that the ECJ in the Benincasa
case excluded that a person could be regarded as a ‘consumer’ when the contract has
been concluded with the view of pursuing a trade or profession, not only at the present
time but also in the future. However, it noted that the ECJ case dealt with a franchising
contract; in the present case, instead, the contract was not concluded for a direct
professional purpose but for achieving an academic title. That was demonstrated by the
fact that the claimant studied in his free time and personally bore all the costs related to
his studies. Moreover, the court observed that affirming the contrary would lead the
courts to consider all persons pursuing education in order to improve their professional
opportunities as professionals for the purpose of the EU private international law rules
on consumer protection. Finally, the court considered that the English company had
targeted students in Sweden by directing its commercial activities towards Swedish
consumers. Consequently, the case fell within the scope of article 15(1)(c) of the
Brussels I Regulation and, thus, the consumer had the right to bring proceedings in the
state where (s)he was domiciled (Sweden) according to article 16 of the Brussels I
Regulation.

2.2. Non-contractual obligations
Högsta domstolen (Supreme Court of Sweden), 13 November 2015, Case no.
Ö3223-13/NJA 2015 p. 798 (alt. NJA 2015:73)
- Court: Högsta domstolen (Supreme Court of Sweden)
- EU-law articles referred to by the court: Article 5(3) of Council Regulation
(EC) 44/200; Articles 97-98 of Council Regulation (EC) no. 207/2009 of 26 February
2009 on the Community trade mark
- Object: Trade mark violation
- CJEU case law cited by the court:
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- 22 January 2015, Pez Hejduk v EnergieAgentur.NRW GmbH, Case C-441/13,
ECLI:EU:C:2015:28.
- 1 October 2002, Verein für Konsumenteninformation contro Karl Heinz Henkel,
C-167/00, ECLI:EU:C:2002:555. [referred to by the Court of Appeal]
Summary: trade mark violation: Jurisdiction in actions relating to
infringement of trade marks against a non EU-based company
The claimants, two Swedish companies, held exclusive licences to three EU trade
marks, and two of them were also nationally protected. They bought a lawsuit against
a Hong Kong-based company that was selling products on the Swedish market via a
website, alleging trade mark infringement. That website had a Swedish top-level
domain “.se”.
The defendant disputed the court’s jurisdiction arguing that all connecting factors
led to the jurisdiction of Hong Kong courts. In fact, the defendant had its seat in Hong
Kong, it operated the website directly from Hong Kong, and the server was located in
Hong Kong.
The Supreme Court of Sweden posited that neither the Brussels I Regulation
(Regulation no. 44/2001) nor the 2007 Lugano Convention were applicable because the
action did not fall under their territorial scope of application given that the defendant
had its seat in Hong Kong. Since the Swedish legal system did not provide any
supplementing PIL rule applicable to the issue, the solution was the application by
analogy of national venue criteria. The Brussels regime, furthermore, was considered a
source providing international accepted principles on allocation of jurisdiction.
The court affirmed Swedish jurisdiction based on the fact that Sweden was the
place where the infringement of exclusive rights provided for under Swedish law
occurred or might have occurred (cf. Chapter 10, § 1-5-8 of the Swedish Code of
Judicial Procedure [Rättegångsbalk (1942:740)]; Chapter 8, § 3 of the Swedish
Trademark Act [Varumärkeslag (2010:1877)]; article 5(3) Brussels I; NJA 2007(287);
articles 97-98 of Council Regulation (EC) no. 207/2009).
Svea hovrätt (Court of Appeal of Svea), 4 February 2008, Case no. Ö606307/RH 2008:4
- Court: Svea hovrätt (Court of Appeal of Svea)
- EU-law articles referred to by the court: Article 5(3) of the Lugano
Convention (so, indirectly, it refers also to article 5(3) of the Brussels I Regulation)
- Object: Copyright violation
- CJEU case law cited by the court:
o 30 November 1976, Handelskwekerij Bier BV v Mines de potasse d'Alsace, Case
C-21/76, ECLI:EU:C:1976:166
o 19 September 1995, Marinari v Lloyds Bank, Case C-364/93,
ECLI:EU:C:1995:289.
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o 7 March 1995, Shevill and Others v Presse Alliance, Case C-68/93,
ECLI:EU:C:1995:61.
Summary: copyright violation: Jurisdiction in actions relating to
infringement of copyright on the Internet
A Norwegian newspaper published, without authorization, a photograph in which
the Swedish claimant held rights.
The claimant brought a suit for compensation and damages in Sweden because
the photograph was published not only in print but also on the newspaper's website
which was accessible from Sweden.
The defendant alleged that the newspaper was only directed towards the
Norwegian public and that the online version was fully accessible only by subscribers.
Furthermore, the defendant argued that only 60 readers from Sweden had a subscription
to the newspaper at the time of the publication of the image. On this basis, the defendant
contested the jurisdiction of the Swedish court, arguing that both the harmful action and
the alleged damage had taken place in Norway.
The Svea Court of Appeal distinguished between printed and online publication
for the purpose of the identification of the locus delicti. As far as printed publication is
concerned, the place of damage is deemed to be the place where the newspaper is
distributed; regarding online publication, the place of damage can be considered the
place where the newspaper is accessible from.
In the light of the above, the court, by relying on Article 5(3) of the Lugano
Convention, established Swedish jurisdiction in relation to the portion of damage
suffered in Sweden. In affirming so, it reversed the decision of the tribunal of first
instance which, previously, had denied Swedish jurisdiction by applying the legal
principles governing trade mark protection, which requires a court to verify whether the
violation of the IP right can be held to produce a business effect in the state where the
damage occurred (see the WIPO Joint Recommendation Concerning Provisions on the
Protection of Marks, and Other Industrial Property Rights in Signs, on the Internet).

3. Swedish case law on Internet-related disputes with a public law
dimension
Marknadsdomstolen (Commercial Court), 6 May 2015, MD 2015:7
- Court: Marknadsdomstolen (Commercial Court)
- EU-law articles referred to by the court: Articles 34 and 36 of the TFEU;
Directive 2001/83/EU on Consumer Rights; Directive 2002/58/EC on Privacy and
Electronic Communications
- Object: Advertising of alcoholic beverages and public health
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- CJEU case law cited by the court:
- 23 April 2009, Joined cases VTB-VAB v Total Belgium and Galatea BVBA v
Sanoma Magazines Belgium NV, Case C-261/07 and Case C-299/07,
ECLI:EU:C:2009:244
Summary: advertising by mail: Law governing the issue of the limits of
direct mailing
The Swedish Consumers’ Ombudsman took an action against a German company
which had allegedly violated Swedish law by advertising wine through direct mailing.
The German company argued that German law was applicable in accordance with the
country-of-origin principle as set out in the E-commerce Directive.
The court excluded the applicability of the E-commerce Directive because the
matter did not involve online marketing, but rather offline marketing. Furthermore, the
court excluded the existence of an EU rule on the matter and stated that national law
should be applied according to the country-of-reception principle. It went on to affirm
that Swedish law was consistent with EU general principles on the free circulation of
goods within the internal market, and concluded that the marketing activity of the
German company complied with Swedish law.
Gröta hovrätt (Court of Appeal of Gröta), 7 April 2004, Case no. B747-00/RH
2004:51
- Court: Gröta hovrätt (Court of Appeal of Gröta)
- EU-law articles referred to by the court: preamble and article 3(3) of the Data
Protection Directive (95/46/EC); article 234(2) of the Treaty of Rome [article 267 of
the TFEU]; article 10 of the CEDU
- Object: data protection
- CJEU case law cited by the court:
- 6 March 2001, Bernard Connolly v European Commission, Case C-274/99,
ECLI:EU:C:2001:127
- 12 November 1969, Erich Stauder v City of Ulm – Sozialam, Case 29/69,
ECLI:EU:C:1969:57
- 17 December 1970, Internationale Handelsgesellschaft mbH v Einfurr, Case C11/70, ECLI:EU:C:1970:114
- 14 May 1974, Nold KG v Commission, Case 4/73, ECLI:EU:C:1974:51
- 7 July 1976, Watson e Belmann, Case 118/75, ECLI:EU:C:1976:106
- 13 December 1979, Liselotte Hauer v Land Rheinland-Pfalz, case 44/79,
ECLI:EU:C:1979:290
Summary: data protection: Application of the Data Protection Directive
(95/46/EC)
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A Swedish maintenance worker was charged of having breached the personal data
of her colleagues by publishing their personal information on a website.
The court stated that the national law on data protection needed to be interpreted
in conformity with EU law. For that reason, the case was referred to the ECJ for a
preliminary ruling on the interpretation of the Data Protection Directive (cf. ECJ, 6
November 2003, Criminal proceedings against Bodil Lindqvist, Case C-101/01,
ECLI:EU:C:2003:596). The ECJ took the position that referring, on an Internet page,
to various persons and identifying them by name or by other means (for instance, by
their telephone number or by giving information on their working conditions)
constitutes ‘the processing of personal data wholly or partly by automatic means’ within
the meaning of the Data Protection Directive. However, the simple uploading of
personal data onto a website which can be consulted from foreign states is not sufficient
to qualify the action as a ‘transfer of data to a third country’. Furthermore, the ECJ
declared that while the directive does not undermine the general principle of freedom
of expression, it is up to each EU country to apply the relevant national legislation in a
way as to ensure a fair balance among the rights.
Högsta domstolen (Supreme Court of Sweden), 15 June 2001, Case no. Ö344800/NJA 2001 p. 445 (NJA 2001:63)
-

Court: Högsta domstolen (Supreme Court of Sweden)
EU-law articles referred to by the court: none
Object: Freedom of expression and Holocaust denial
CJEU case law cited by the court: none

Summary: constitutional rights: Applicability of Swedish criminal law with
respect to a website with the server located in the US
A Swedish prosecutor filed hate-crime charges against a Swedish website owner
accused of having published material that denied the Holocaust and promoted white
supremacy and racism.
Addressing the issue of the applicability of the Swedish Fundamental Law on
Freedom of Expression (the Yttrandefrihetsgrundlag (1991:1469)), the court took into
account the fact that the server was situated in the United States. Despite the server’s
location, the court considered the link with the Swedish territory to be predominant: the
material published online was created in Sweden and addressed to a Swedish audience,
whereas the US server was simply used in order to publish content. In the light of the
above, the Court affirmed the territorial applicability of Swedish law and ascertained
the criminal liability of the defendant.

5. Concluding remarks
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The Internet-related disputes found in the Swedish databases are very limited in
number. This is probably due to the fact that, within the EU, Sweden is the third state
for surface area (after France and Spain), but its population amounts to only 10 million
inhabitants (in comparison to 83 million in Germany, 67 million in France, and 60
million in Italy).135 The number of legal disputes in the Country is quite small; it
therefore does not come as a surprise that only a few judicial decisions on Internetrelated issues were found.
As far as Internet-related private international law disputes are concerned, the
relevant decisions have been rendered in relation to both contractual and noncontractual obligations.
Regarding contractual matters, the first reported decision, as a matter of fact,
should not be considered as Internet-related in a strict sense. In fact, the only weak link
to the Internet is the fact that negotiation of the contract was partially conducted by an
e-mail exchange. The second case, instead, involves the applicability of the consumer
protection that the EU private international law provides to online-learning students.
The issue, in particular, relates to the possibility of bringing a lawsuit in Sweden by
invoking the consumer’s jurisdictional privilege, as set out in the Brussels regime. The
court addressed the issue by taking into consideration CJEU case law and by focusing
on the peculiarities of the facts underlying the Swedish dispute.
As far as non-contractual claims are concerned, neither of the two reported cases
relates to defamation. Instead, they both concern IP rights. The first decision deals with
a question of jurisdiction in a case of trade mark infringement committed through a
website with a top-level Swedish domain, which was operated by a company seated in
a non-EU state. The second decision touches upon the identification of the locus delicti
in the context of a copyright violation perpetrated by the editor of a newspaper both in
its printed and online version.
Generally, the few reported cases tend to take into account international and
European instruments as well as CJEU case law. In this respect, it is worth noting that
given the absence of a comprehensive piece of legislation on private international law
in the Swedish legal system, the EU and the international instruments are sometimes
resorted to as a source of accepted principles useful to fill statutory gaps.
Beyond the private international law issues, three cases were found pertaining to
a public law dimension. In consideration of the permeability of different areas of law
and the resulting possibility that principles developed in one area could be used for
addressing shortcomings found somewhere else, it was decided to insert those cases in
the present report.

135

Source: Eurostat.
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SLOVAKIA
SUMMARY: 1. Introduction: the implementation of private international law in Slovakia. - 2.
Slovak case law applying European private international law in Internet-related situations: contractual
obligations. - 3. Slovak case law applying European private international law in Internet-related
situations: non-contractual obligations. – 4. Conclusions.

1. Introduction: the implementation of private international law in Slovakia.
Private international law in Slovakia before 2004
Slovak private international law is inextricably connected to Czech private international
law. From 1918 to 1989, the Czech and Slovak lands shared their history, development
and law. The history of Czechoslovakia constitutionally started in 1918 on the ruins of
the former Austro-Hungarian Empire and ended in 1993 when two independent states
were created.
The Slovak and Czech parts shared also a private international law act. Czechoslovak
private international law was historically codified in Act no. 97/1963 Coll., on Private
International Law and Rules on Procedure Relating Thereto (hereinafter referred to as
the “1963 PILA”). The 1963 PILA entered in into force on 1 April 1964 and, in contrast
to the development of private law in the Czechia, remains in force in Slovakia to this
date.
The 1963 PILA has been praised as modern and independent codification. Even though
Czechoslovakia was historically part of the Eastern Socialistic Bloc , private
international law was not heavily influenced by communist legislation, thanks to its
specific features as an autonomous legal discipline.
After 1989, the year of the “Velvet Revolution”, fundamental changes were made to
Czechoslovak legislation connected to, inter alia, political pluralism and the market
economy. These changes, however, did not concern existing private international law
legislation.
In 1992, the Czechoslovak Republic dissolved and on 1 January 1993, two new
independent states were established - Czechia and Slovakia. Both states assumed
existing domestic law and binding international treaties; Slovakia declared itself bound
by all international treaties and conventions except those directly connected to the
territory of Czechia.
Private international law in

Slovakia after 2004

On 1 May 2004, Slovakia, together with Czechia, became member states of the
European Union (EU). Because of this, several amendments to the 1963 PILA were
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adopted, in particular to implement EU directives and EU regulations. Apart from these
changes, the 1963 PILA did not undergo any major changes.
Since 2004, EU directives have been implemented as Slovak law. EU regulations, on
the other hand, have not been implemented or transposed into Slovak law; any such
transposition would be contrary to the direct applicability principle as stipulated in
article 288 (2) of the TFEU. This approach was chosen for the pertinent EU regulations,
namely the Brussels I Regulation, the Brussels I-bis Regulation, the Rome I Regulation
and the Rome II Regulation. These regulations remain self-standing EU instruments.
There has been no national legal instrument integrating EU regulations on private
international law; a new provision regulating the recognition and enforcement of
foreign judgments was created in the 1963 PILA.136
Because of the ongoing unification of EU law by means of directly applicable
regulations, there has been no need to replace the 1963 PILA. However, as with other
national private international law codifications in other member states of the EU, a
number of the 1963 PILA provisions had become obsolete.
Slovak private international law
Slovak law has not undergone major private law reform as Czech law has (for further
information see the Czech national report). The general national source of Slovak
private international law is the 1963 PILA.
The 1963 PILA applies only to cases not covered by a directly applicable EU law or an
international convention (bilateral or multilateral) binding on Slovakia.
Slovak law also contains conflict-of-law rules in other legislation besides the 1963
PILA, interalia:
1. Act no. 513/1991 Coll., Obchodný zákonník (Commercial Code). This code
contains
in
§ 22 a conflict-of-law rule regarding the legal capacity of non-natural persons,
and under Title III, it contains special provisions for obligations in international
trade to be applied in addition to other provisions in contract cases with an
international element.
2. Act no. 311/2001, Coll., Zákonník práce (Labour Code), in § 241a (7) contains
a rule for determining whether a consumer is an employer if the latter is subject
to a law other than that of a member state.
3. Act no. 191/1950, Coll., Zákon zmenkový a šekový (Bills of Exchange and
Cheques Act) contains specific provisions regarding international law on bills
of exchange (§ 91 et seq.) and cheques (§ 69 et seq.).
The 1963 PILA contains both conflict-of-law rules and procedural rules in one single
act. The 1963 PILA contains 70 provisions that are divided into two main parts.
The first part contains in §§ 3-31 conflict-of-law rules; they define the applicable law
in specific legal areas, such as capacity for rights and legal actions, contractual and noncontractual obligations, employment law, laws on inheritance, family law, etc. The second

136

§ 68a et seq. 1963 PILA.
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part of the 1963 PILA contains provisions on international civil procedural law (§§ 3768h).137
The 1963 PILA is considered to be a relatively brief and well-structured legislation. It
responds to new concepts or institutes relevant also for EU PIL, such as adaptation in
§ 67a.
Relationship with EU private international law and international conventions
The 1963 PILA is closely connected to EU law and international conventions. The 1963
does not contain any express provision on its relationship to EU private international
law (especially EU PIL regulations). However, the 1963 PILA contains an express
regulation concerning international conventions in § 2: “The provisions of the present
Act shall apply only if an international treaty binding the Slovak republic or the
implementing legislation thereto do not provide otherwise.”
Because of the direct applicability of EU PIL regulations, the 1963 PILA is applicable
to legal issues not included in EU law and international conventions, and, in procedural
rules, to relationships with third countries which are not bound by any of the EU
regulations. However, the 1963 PILA could overlap with some existing EU law and
international conventions.
Slovak private international law rules for contractual and non-contractual
obligations
Conflict- of- law rules for contractual obligations with an international element are
contained
in
§§ 9-13 of the 1963 PILA. In keeping with the principle of autonomy of will of the
contracting parties, § 9 of the 1963 PILA gives preference to choice of law by the
contracting parties themselves ( this also allows choice of law also in the area of
employment).
Choice of law is limited only in the case of consumer contracts, which, if the chosen
law does not provide a sufficient degree of consumer protection, are covered by the
legal system that ensures more favourable treatment to the consumer (§ 9 (3) and §
10 (4) of the 1963 PILA). In the absence of a choice of law clause, §§ 10 and 11 contain
supplementary conflict-of- law rules and connecting factors. Contractual obligations
in international law on bills of exchange and cheques are specifically governed by the
Bills of Exchange and Cheques Act (§ 69 et seq. and § 91 et seq.).
The 1963 PILA also “fills the gaps” in the current framework of the EU private
international law legislation. The 1963 PILA, inter alia, explicitly regulates the status
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The Czechoslovak (now Slovak) doctrine of private international law traditionally encompasses both
conflict of law rules and rules on international jurisdiction. This has been considered as a very modern
approach, which proved to be very efficient. On this approach, also modern EU PIL regulations are based
(e.g. Succession Regulation).
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and capacity of natural and legal persons (§3) and rights in rem (§§ 5-8). The 1963
PILA also contains conflict-of-laws rules for non-contractual obligations (§ 101).138
Consumer protection in Slovakia
EU instruments like the E-Commerce Directive have been transposed into Slovak
legislation, especially to the Act No 40/1964 Coll., Civil Code (Občianský zákonník).
Consumer protection and the principle of a weaker party is also provided for in § 9 (3)
of the 1963 PILA: “If the parties to a consumer contract choose a law which offers
smaller protection of consumer’s rights in comparison to Slovak law, their relationship
shall be governed by the Slovak law.”139
Private international law cases in courts
In Slovakia, there is comparatively little case law regarding private international law
and application of EU regulations. One of the reasons might be that Slovakia is a
relatively “new” member state of the EU. This holds true for both contractual and noncontractual obligations. The majority of private international law cases in front of the
Slovak courts deal with recognition and enforcement of foreign judgments, territorial
and personal jurisdiction, judicial assistance and mutual cooperation, or family matters
(divorce, maintenance or parental responsibility). Furthermore, there are no relevant
cases in relation to the Internet and online contractual and non-contractual obligations.
The reasons are that many cases are consumer disputes and due to the sums at stake,
many of them do not go to court. Secondly, consumers might use ADR mechanisms
(although there are no current empirical studies on the use of consumer ADR in
Slovakia). Thirdly, there seem to be a general tendency in substantive law to enhance
consumer protection, especially through rights to remedy.
2. Slovak case law applying European private international law in Internet-related
situations: contractual obligations
There is no relevant case law for Internet-related contractual relationships with
international (cross-border) element.
3. Slovak case law applying European private international law in Internet-related
situations: non-contractual obligations
There is no relevant case law for Internet-related non-contractual relationships with
international (cross-border) element.
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This area of law is excluded from the scope of the Rome II Regulation (a
2 letter g)).

rticle

1p

aragraph

139

This provision was created as a result of
Slovak Supreme Court decision 2 M Cdo 16/2014,
available at https://ispis.sk/judikatura/2Mcdo16/2014.
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4. Conclusions
Generally, the reasons for the lack of case law for Internet-related situations with an
international element might be twofold: Slovakia is a relatively small jurisdiction
compared to other member states of the EU, thus producing fewer
disputes. The
other reason might be that the majority of Internet-related cases concern consumer
disputes that are dealt with using ADR methods and not court proceedings.
Knowledge of private international law in Slovakia is increasing slowly. This
is due to the fact that judges and legal practitioners are more often confronted with
private relationships with an international element due to the free movement of persons.
Another way to increase
knowledge of EU private international law is continuous
education of judges, lawyers and other legal practitioners. Private international law is
also part of the final Bar exam, therefore every licensed advocate should
have at
least basic knowledge of this area of law.
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